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An Introduction to Federal Sentencing
For over a quarter century, sentencing has been the major source of litigationin federal criminal practice.  The battles began with the Sentencing Reform Actof 1984, which replaced traditional judicial discretion with far more limitedauthority, controlled by a complex set of mandatory federal sentencingguidelines promulgated by the U.S. Sentencing Commission.  Sentencingpractice was again fundamentally altered by the Supreme Court’s decision inUnited States v. Booker, 543 U.S. 220 (2005), which excised the mandatory-guideline provisions of the Sentencing Reform Act, rendering them merelyadvisory.While Booker returned discretion to the sentencing judge, it left open manyquestions about the scope of that discretion, and it did not address thechanges in sentencing procedure that the newly advisory guidelines mightrequire.  The Supreme Court has begun to answer these questions in a seriesof important decisions about post-Booker sentencing practice, the effects ofwhich are emerging in sentencing courts around the country.   What does thismean for defense counsel?  That we must be prepared to practice in a time ofpotential change, and great opportunity.

DESPITE THE FUNDAMENTAL POLICY CHANGE thatBooker represents, its impact on federal sentencing isstill evolving. Judges now enjoy far more sentencingdiscretion, but many still choose to impose sentenceswithin the sentencing guideline range. Nevertheless,the fact that the guidelines are now advisory ratherthan mandatory can have a tremendous effect on aparticular defendant’s sentence. The effect can beeither positive or negative, and defense counsel mustbe prepared to gauge the potential benefits and risksof the advisory guidelines at every stage of a federalcriminal case. The starting point is a thoroughunderstanding of the federal sentencing process.

This paper sets out the statutory basis of guidelinesentencing, as altered by the Supreme Court inBooker, followed by an overview of the guidelinesthemselves. It then attempts to place the guidelines inthe larger context of federal sentencing advocacy, a context that demonstrates the need for counsel to beready, when necessary, to challenge the guidelines’underlying assumptions and their appropriateness inan individual case. The paper concludes with specialsections on plea bargaining and traps for the unwarypractitioner. This treatment is far from exhaustive; itprovides no more than an overview to facilitate a



working knowledge of advisory guideline sentencingas it now stands.1
The Basic Statutory SystemThe Sentencing Reform Act created determinatesentences: by eliminating parole and greatly restrict-ing good time credit, it ensured that defendants wouldserve nearly all of the sentence that the court im-posed. The responsibility for shaping these determi-nate sentences was delegated to the United StatesSentencing Commission, an independent expert bodylocated in the judicial branch. This delegation ofauthority to the Commission did not, however, endcongressional or judicial involvement. Over the years,Congress has mandated particular punishment forcertain offenses, specifically directed the Commis-sion to promulgate or amend particular guidelines,and even drafted guidelines itself. Meanwhile, thecourts have repeatedly reviewed and interpreted theAct, culminating in the judicial excisions of Booker.The Act’s original requirements and its currentprovisions are described below.The Act’s Original Requirements. As originallywritten, the Sentencing Reform Act directed thesentencing court to consider a broad variety ofpurposes and factors, including “guidelines” and“policy statements” promulgated by the Commission.18 U.S.C. § 3553(a)(4)(A), (a)(5); see also 28 U.S.C.§ 994(a)(1), (a)(2). But while it provided for a broadrange of sentencing considerations, the Act did notallow an equally broad range of sentencing discretion.Instead, the Act cabined the court’s discretion withina grid of sentencing ranges specified by the guide-lines, ranges that were mandatory absent a validground for departure. See 18 U.S.C. § 3553(b)(1),(b)(2) (2004). A departure from the applicable rangewas authorized only when the court found “anaggravating or mitigating circumstance of a kind, orto a degree, not adequately taken into considerationby the Sentencing Commission in formulating the

guidelines that should result in a sentence differentfrom that described.” § 3553(b)(1). In determiningwhether a circumstance was adequately considered,the court’s review was restricted to the Commission’sguidelines, policy statements, and official commen-tary. § 3553(b)(1).Booker and the Advisory Guidelines. TheSupreme Court’s decision in Booker fundamentallychanged 18 U.S.C. § 3553. Applying a line of recentconstitutional decisions,  Booker held that the2mandatory guidelines system created by § 3553(b)(1)triggered the Sixth Amendment right to jury trial withrespect to sentencing determinations. 543 U.S. at 226,243–44. Rather than require jury findings, however,the Court excised § 3553(b)(1). Id. at 226, 245. Theresult was a truly advisory guidelines system.After Booker, the sentencing court must consider theCommission’s guidelines and policy statements, but itneed not follow them. They are just one of the manysentencing factors to be considered under § 3553(a),along with the nature and circumstances of theoffense, the history and characteristics of the defen-dant, the kinds of sentences available, the need toavoid unwarranted sentencing disparities and providerestitution, and others. Booker, 543 U.S. at 259–60.The only restriction § 3553(a) places on the sentenc-ing court is the “parsimony” provision, whichrequires the court to “impose a sentence sufficient,but not greater than necessary,” to achieve a specificset of sentencing purposes: • to reflect the seriousness of the offense, topromote respect for the law, and to provide justpunishment for the offense;• to afford adequate deterrence to criminal conduct;• to protect the public from further crimes of thedefendant; and 

   1.  For additional materials on federal sentencing defense,consult the Sentencing Resource page on the Office ofDefender Services Training Branch website,http://www.fd.org.

   2.  See, e.g., Apprendi v. New Jersey, 530 U.S. 466, 490(2000) (requiring that fact, other than prior conviction, thatincreases statutory maximum penalty must be proved to jurybeyond reasonable doubt); Blakely v. Washington, 542 U.S.296, 303–08 (2004) (applying Apprendi to state guidelinesystem).
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• to provide the defendant with needed education orvocational training, medical care, or other correc-tional treatment in the most effective manner.§ 3553(a)(2). Beyond this requirement, and theprocedural requirement that the court give reasons forthe sentence it selects, § 3553(c), the SentencingReform Act as modified by Booker places no restric-tion on the sentence the court may impose within thelimits of the statute of conviction. And the sentencethe court chooses is subject to appellate review onlyfor “unreasonableness.” 543 U.S. at 261. The text of § 3553(a) is appended to this paper.Under Booker, it is the essential starting point forfederal sentencing today. But Booker and the statuteare only the beginning. The Supreme Court hassubsequently issued a series of decisions mapping outthe advisory guideline system Booker created,including Rita v. United States, 551 U.S. 338 (2007),Gall v. United States, 552 U.S. 38 (2007), Kimbroughv. United States, 552 U.S. 85 (2007), and Irizarry v.United States, 128 S. Ct. 2198 (2008). Counselshould carefully review these decisions, and therelevant circuit cases interpreting them, whenpreparing for sentencing.Guidelines and Statutory Minimums. WhileBooker increased the courts’ discretion to sentenceoutside the guidelines, it did not supersede thestatutory sentencing limits for the offense of convic-tion. Even if the guidelines or other § 3553(a) factorsappear to warrant a sentence below the statutoryminimum, or above the statutory maximum, thestatutory limit controls. Edwards v. United States,523 U.S. 511, 515 (1998); cf. United States Sentenc-ing Guideline (USSG) §5G1.1 (explaining interactionbetween guideline and statutory limits).3

Numerous federal statutes include minimum prisonsentences; some, like the federal “three strikes” law,18 U.S.C. § 3559(c), mandate life imprisonment.Defendants often face statutory minimum sentences inthree types of federal prosecutions discussed below:drugs, firearms, and child-sex offenses.  4
Drug offenses. The federal drug statutes includetwo types of commonly applied mandatory minimumsentences: drug-amount-based minimums, andrecidivism-based minimums. For certain drugs incertain quantities, 21 U.S.C. §§ 841(b) and 960(b)provide minimum sentences of 5 or 10 years’ impris-onment. The circuits are divided over whether drugamount must be alleged in the indictment and provedto the jury to trigger these mandatory minimumsentences.5
For a defendant who has previously been convicted ofone or more drug offenses, the statutes set out a seriesof minimum sentences up to life imprisonment. Theprior conviction need not be alleged in the indictmentor proved at trial; however, the government mustfollow special notice and hearing procedures pre-scribed in 21 U.S.C. § 851.6
Firearms offenses. Title 18 U.S.C. § 924, whichsets out the penalties for most federal firearm-posses-sion offenses, includes two subsections that requiresignificant minimum prison sentences. One is§ 924(c), which punishes firearm possession during adrug-trafficking or violent crime. It provides gradu-ated minimum sentences, starting at 5 years andincreasing to life imprisonment, depending on thetype of firearm, how it was employed, and whether

   3.  A plurality of the Supreme Court has stated that theconstitutional rule of Apprendi does not apply to mandatoryminimum sentences. See Harris v. United States, 536 U.S.545, 568 (2002) (plurality opinion). But recent comments byJustice Breyer, who provided the fifth vote in Harris, id. at569–72, may call that holding into question. See UnitedStates v. O’Brien, No. 08-1569, 2010 WL 2025204, at *14n.6 (U.S. May 24, 2010) (Stevens, J. concurring) (quotingJustice Breyer’s comments at oral argument). 

   4.  Minimum sentences are also required for the commonoffenses of bringing aliens into the United States forcommercial gain, 8 U.S.C. § 1324(a)(2)(B)(ii), andaggravated identity theft, 18 U.S.C. § 1028A.   5.  See, e.g., United States v. Gonzalez, 420 F.3d 111,130–31 (2d Cir. 2005) (collecting cases).   6.  Because the enhancements to which § 851 applies arebased on prior convictions, the Sixth Amendmentrequirement of jury findings is inapplicable. See, e.g., UnitedStates v. Mata, 491 F.3d 237, 245 & n.3 (5th Cir. 2007);United States v. Hollis, 490 F.3d 1149, 1157 (9th Cir. 2007);see generally Almendarez-Torres v. United States, 523 U.S.224 (1998).
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the defendant has a prior § 924(c) conviction.  The7minimum sentence of § 924(c) may not be triggered ifa greater minimum is otherwise applicable,  but a8sentence imposed under § 924(c) must run consecu-tively to any other sentence, including sentences forother § 924(c) counts charged in the same case. SeeDeal v. United States, 508 U.S. 129 (1993). A§ 924(c) charge is often, but not always, accompaniedby a charge on the underlying substantive offense.The other firearm mandatory minimum is found in 18U.S.C. § 924(e), the Armed Career Criminal Act.This statute prescribes a significantly enhancedpenalty for certain defendants convicted of unlawfulfirearm possession under § 922(g). A defendantconvicted under § 922(g) normally faces a maximumterm of 10 years’ imprisonment. Section 924(e)(1)increases this punishment range, to a minimum of 15years and a maximum of life, if a defendant has threeprior convictions for violent felonies or serious drugoffenses. Unlike the drug laws, however, § 924(e)requires no pretrial notice for an enhanced sentenceto be imposed. “Violent felony” and “serious drugoffense” are defined by statute. § 924(e)(2). Applica-tion of these definitions has repeatedly been thesubject of Supreme Court litigation.9

Child and sex offenses. The mandatory minimumpenalties for sex trafficking and child-sex offenses areamong the most severe in the federal system.  In10addition to these offense-specific minimum penalties,federal law also establishes minimum penaltiesranging from 10 years to life imprisonment for repeatsex crimes and crimes of violence against children.See 18 U.S.C. § 3559(e), (f). Unlike § 3559(c) (thegeneral “three strikes” provision), § 3559(e) does notrequire the government to follow notice and hearingprocedures to obtain recidivism-based enhancementsfor these child-victim offenses. Sentencing below a statutory minimum. Section3553 authorizes a sentence below a statutory mini-mum in only two circumstances: when a defendantcooperates and when he meets the requirements of alimited drug-offense “safety valve.”For cooperating defendants, the court may imposesentence below a statutory minimum “so as to reflecta defendant’s substantial assistance in the investiga-tion or prosecution of another person who hascommitted an offense.” § 3553(e). A sentence can beimposed below the mandatory minimum only uponmotion of the government. Id.; cf. FED. R. CRIM. P.35(b) (setting out rules for post-sentence reductionbased on government cooperation motion). Sentenc-ing Commission policy statement §5K1.1, discussedin more detail below, sets out the factors to beconsidered when the court imposes sentence based ona government substantial-assistance motion. 
   7.  Some, but not all, of the facts triggering thesemandatory minimum sentences qualify as elements of theoffense. Compare O’Brien, 2010 WL 2025204, at *12(possession of machine gun, which triggers 30-yearminimum, constitutes element), with Harris, 536 U.S. at552–56 (brandishing weapon, which triggers 7-yearminimum, is not element).    8.  The meaning of the “otherwise applicable” language iscurrently before the Supreme Court in Abbott v. UnitedStates, No. 09-479, and Gould v. United States, No. 09-7073.   9.  See Johnson v. United States, 130 S. Ct. 1265 (2010)(simple, common-law battery does not qualify underdefinition of “violent felony” in § 924(e)(2)(B)(i));Chambers v. United States, 129 S. Ct. 687 (2009), (failure toreport to prison does not qualify under definition in§ 924(e)(2)(B)(ii)); Begay v. United States, 553 U.S. 137(2008) (felony DWI does not qualify); James v. UnitedStates, 550 U.S. 192 (2007) (attempted burglary qualifies);see also Shepard v. United States, 544 U.S. 13 (2005)(explaining “categorical approach” to applying “violentfelony” definition); Taylor v. United States, 495 U.S. 575(1990) (same); United States v. Rodriquez, 128 S. Ct. 1783(2008) (discussing scope of “serious drug offense”definition); Logan v. United States, 128 S. Ct. 475 (2007)

(discussing statute’s exemption for prior offenses when civilrights have been restored).   10.  See, e.g., 18 U.S.C. § 1591(b) (for sex trafficking, 10-or 15-year minimum, depending on presence of force or ageof victim); § 2241(c) (for aggravated sexual abuse, 30-yearminimum, or life if defendant has previously been convictedof similar crime); § 2251(e) (for production of childpornography, 15- to 30-year minimum); § 2252, § 2252A(for sale, receipt, or possession of child pornography, 5- to15-year minimum, depending on the charged subsection andthe presence of prior convictions); § 2252A(g) (for childexploitation, 20-year minimum). Registered sex offenderswho commit a federal child-sex offense are subject to anadditional conviction and a consecutive 10-year sentence.§ 2260A. 
An Introduction to Federal Sentencing 4



The “safety valve” statute, 18 U.S.C. § 3553(f),removes the statutory minimum for certain drugcrimes. To qualify, the crimes cannot have resulted indeath or serious injury, and the court must find thatthe defendant has minimal criminal history, was notviolent, armed, or a high-level participant, andprovided the government with truthful, completeinformation regarding the offense of conviction andrelated conduct. Unlike § 3553(e), the § 3553(f)“safety valve” does not require a government motion,but the government must be allowed to make arecommendation to the court. The SentencingCommission has promulgated a safety-valve guide-line, USSG §5C1.2, which incorporates the require-ments of § 3553(f); the guideline may reduce therecommended sentencing range even when nostatutory minimum is in play.No Parole; Restrictions on Early Release fromPrison. Federal prisoners do not receive parole, andthey can receive only limited credit to reward satis-factory behavior in prison. No “good time” credit isavailable for life sentences, or sentences of a year orless; for all others, credit is limited to a maximum of54 days per year. See 18 U.S.C. § 3624(b); see alsoBarber v. Thomas, No. 09-5201, 2010 WL 2243706(U.S. June 7, 2010) (interpreting § 3624(b)(1)’s 54-day rule). The Bureau of Prisons may reduce the timeto be served by as much as an additional year forcertain prisoners who complete a substance-abusetreatment program. § 3621(e)(2).Section 3624 allows the Bureau of Prisons to placedefendants in community or home confinement at theend of their imprisonment term. § 3624(c). Thestatute allows such placement for up to 10 percent ofthe sentence, for a maximum of 6 months’ homeconfinement or 12 months’ community confinement.For defendants with one year or less to serve at thetime of sentencing, direct placement in communityconfinement is possible on the court’s recommenda-tion.11

Probation and Supervised Release. While theSentencing Reform Act does not allow parole, it doesauthorize courts to impose non-incarcerative sen-tences of two types: probation and supervised release.Probation. Probation is rare in the federal system.  It12is prohibited by statute (1) for Class A or Class Bfelonies (offenses carrying maximum terms of 25years or more, life, or death); (2) for offenses thatexpressly preclude probation; and (3) for a defendantwho is sentenced at the same time to imprisonmentfor a non-petty offense. 18 U.S.C. § 3561(a). Evenwhen probation is statutorily permitted, the guidelinesdo not recommend straight probation unless thebottom of the guideline range is zero. See USSG§5B1.1(a), §5C1.1(b). (The sentencing ranges ofChapter Five are discussed below, under “TheGuidelines Manual.”) Supervised release. Unlike probation, supervisedrelease is a common punishment, imposed in additionto the sentence of imprisonment. Some statutes, suchas the drug laws, mandate the imposition of a super-vised release term. See, e.g., 21 U.S.C. § 841. Theguidelines generally call for supervised releasefollowing any imprisonment sentence longer than 1year. See USSG §5D1.1(a). Under 18 U.S.C. § 3583(b), the maximum authorizedsupervised-release terms increase with the grade ofthe offense, from 1 year, to 3 years, to 5 years. Sexoffenses, child pornography offenses, and kidnappingoffenses involving a minor victim carry a term of 5years to life. § 3583(k). The specific statute ofconviction may also provide for a longer term ofsupervised release. See, e.g., 21 U.S.C. § 841(b)(authorizing up to life supervised release). Supervisedrelease begins on the day the defendant is releasedfrom imprisonment and runs concurrently with anyother term of release, probation, or parole. § 3624(e);United States v. Johnson, 529 U.S. 53 (2000).

   11.  See Joyce K. Conley and Kathleen M. Kenney, Reviewof Inmates for Initial Designation to Residential ReentryCenters (Feb. 2, 2009).
   12.  In fiscal year 2009, straight probation was imposed inonly 7.3 percent of federal cases. See U.S. SENTENCINGCOMM’N, Sourcebook of Sentencing Statistics fig. D (2009)(hereinafter 2009 Sourcebook).
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Conditions and revocation. Although federal lawmandates a number of conditions for both probationand supervised release, see 18 U.S.C. §§ 3563(a),3583(d), the court generally has discretion to imposeconditions that are reasonably related to the sentenc-ing factors in § 3553(a)(1) and (2). Discretionaryconditions must involve “only such deprivations ofliberty or property as are reasonably necessary” toachieve legitimate sentencing purposes. §§ 3563(b),3583(d)(2).13
Probation or supervised release may be revoked uponviolation of any condition. Revocation is mandatoryfor possessing a firearm or a controlled substance, forrefusing to comply with drug-testing conditions, orfor testing positive for an illegal controlled substancemore than three times in the course of a year.§§ 3565(b), 3583(g). There may be an exception frommandatory revocation for failing a drug test, depend-ing on the availability of treatment programs, and thedefendant’s participation in them. §§ 3563(e),3583(d). For defendants required to register as sexoffenders, committing certain offenses while onrelease triggers mandatory revocation and a minimumof 5 years’ imprisonment. § 3583(k).Upon revocation of probation, the court may imposeany sentence under the general sentencing provisionsof the Sentencing Reform Act. § 3565(a)(2). Uponrevocation of supervised release, the court mayimprison the defendant up to the maximum termsestablished for each class of felony in § 3583(e)(3),even if the listed sentence is longer than the term ofsupervised release originally imposed. If the courtimposes less than the maximum prison term onrevocation of supervised release, it may impose

another supervised release term to begin after impris-onment. § 3583(h).Chapter Seven of the Guidelines Manual sets out theSentencing Commission’s policy statements fordetermining the propriety of revocation and thesentence to be imposed. Fines and Restitution. Federal sentencing lawauthorizes both fines and restitution orders. Fines areimposed in approximately 9 percent of federal cases.14In general, the maximum fine for an individualconvicted of a Title 18 offense is $250,000 for afelony, $100,000 for a Class A misdemeanor, and$5,000 for any lesser offense. 18 U.S.C. § 3571(b). Ahigher maximum fine may be specified in the lawsetting forth the offense, § 3571(b)(1), and an alterna-tive fine based on gain or loss is possible, § 3571(d). Restitution is permitted for any Title 18 crime andmost common drug offenses. 18 U.S.C. § 3663(a)(1)(A). Under § 3663A(c), restitution is mandatoryfor crimes of violence, property crimes, and producttampering; it is also mandated for other substantiveoffenses by statutes elsewhere in Title 18. Federalrules require the probation officer to investigate andreport potential restitution to the sentencing court. SeeFED. R. CRIM. P. 32(c)(1)(B), (d)(2)(D). Restitutionmay be awarded to victims who were either directlyor proximately harmed as the result of an offense.§§ 3663(a)(2), § 3663A(a)(2).  In limited circum-15stances, a restitution award may be determined aftersentencing. See § 3664(d)(5); see Dolan v. UnitedStates, No. 09-367, 2010 WL 2346548 (U.S. June 14,2010) (discussing statute). A defendant’s inability to pay restitution, now and inthe future, may support restitution payments that areonly nominal. § 3663(a)(1)(B)(i)(II); § 3664(f)(3)(A);cf. USSG §5E1.1(f). Inability to pay may also supporta lesser fine, or alternatives such as communityservice. §5E1.2(e); cf. 18 U.S.C. § 3572 (factors to beconsidered in imposing fine). A defendant who
   13.  Recently, a number of federal courts have institutedintensive “reentry” programs for high-risk defendants onsupervised release, with the goal of preventing recidivismand promoting reintegration into society. For moreinformation on these programs and others like them, see U.S.SENTENCING COMM’N, Proceedings from the Symposium onAlternatives to Incarceration (2008). The Commission hasrecognized the potential value of these programs in its recentguidelines amendments. See U.S. SENTENCING COMM’N,Amendments to the Sentencing Guidelines Nos. 1, 2 (Apr.30, 2010) (hereinafter 2010 Amendments). 

   14.  See 2009 Sourcebook, tbl. 15.   15.  The question of proximate harm has recently arisen forvictims seeking restitution in child pornography cases. See,e.g., In re Amy, 591 F.3d 792 (5th Cir. 2009).
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knowingly fails to pay a delinquent fine or restitutionmay be subject to resentencing, and a defendant whowillfully fails to pay may be prosecuted for criminaldefault. §§ 3614, 3615.Sentence Correction and Reduction. FederalRule of Criminal Procedure 35 and 18 U.S.C. § 3582limit the sentencing court’s authority to correct orreduce a sentence after it is imposed. Rule 35(a)allows the court to correct “arithmetical, technical, orother clear error” in the sentence. The rule requiresthat the court act within 14 calendar days aftersentencing. Rule 35(b) authorizes a sentence reduc-tion to reflect a defendant’s post-sentence assistancein the investigation or prosecution of another personwho has committed an offense. The rule requires amotion by the Government; with limited exceptions,the motion must be filed within a year after sentenc-ing.Section 3582 authorizes a sentence reduction forcertain defendants who have served 30 years of a lifesentence under § 3559(c), and for other defendantswhen the court finds that “extraordinary and compel-ling reasons” warrant a sentence reduction.§ 3582(c)(1). These reductions require a motion fromthe Director of the Bureau of Prisons. Id.; see alsoUSSG §1B1.13, p.s. The statute also allows the courtto reduce a sentence—on motion of the Director, thedefendant, or the court’s own motion—when adefendant’s sentencing range has been lowered by asubsequent guideline amendment, “if such reductionis consistent with the applicable policy statementsissued by the Sentencing Commission.” § 3582(c)(2);see USSG §1B1.10, p.s. (The retroactive applicationof guideline amendments is discussed below, under“Some Traps for the Unwary.”) Appellate Review . In addition to rendering theguidelines advisory, Booker significantly changed thestandard of appellate review of federal sentences. TheSentencing Reform Act allows both the governmentand the defendant to appeal a federal sentence. Thestandard of review for these appeals was originallyset out in § 3742(e); however, the Supreme Courtexcised that provision in Booker, replacing it with arequirement that federal sentences be reviewed for“reasonableness.” 543 U.S. at 260–63.

The “reasonableness” standard requires that allsentences—inside or outside the guideline range—bereviewed for abuse of discretion. Gall, 552 U.S. at 39.For within-guideline sentences, a court of appealsmay—but need not—presume the sentence to bereasonable. Rita, 551 U.S. at 334.  This contrasts16with proceedings in the district court, where no suchpresumption may be made. Id. at 350; see also Nelsonv. United States, 129 S. Ct. 890, 892 (2009) (percuriam) (reversing sentence because district courtpresumed guidelines reasonable at sentencing).In conducting reasonableness review, the appellatecourt “must first ensure that the district court commit-ted no significant procedural error, such as failing tocalculate (or improperly calculating) the Guidelinesrange, treating the Guidelines as mandatory, failing toconsider the § 3553(a) factors, selecting a sentencebased on clearly erroneous facts, or failing to ade-quately explain the chosen sentence—including anexplanation for any deviation from the Guidelinesrange.” Gall, 552 U.S. at 51; see also Rita, 551 U.S.at 350, 356–57. If there is no procedural error, theappellate court then considers “the substantivereasonableness of the sentence imposed” under theabuse-of-discretion standard. Gall, 552 U.S. at 51.17
While Booker excised § 3742(e), it did not addressthe other provisions of § 3742, which govern the rightto appeal, the disposition that the appellate court may

   16.  A number of circuits have declined to apply apresumption of reasonableness to guideline sentences. SeeUnited States v. Van Anh, 523 F.3d 43, 50–60 (1st Cir.2008); United States v. Rutkoske, 506 F.3d 170, 180 n.5 (2dCir. 2007); United States v. Hoffecker, 530 F.3d 137, 204 (3dCir. 2008); United States v. Carty, 520 F.3d 984, 988 (9thCir. 2008) (en banc); United States v. Campbell, 491 F.3d1306, 1313–14 & n.8 (11th Cir. 2007).    17.  The Supreme Court has suggested in dicta that closersubstantive review may be called for when a non-guidelinessentence is based on a general policy disagreement with theSentencing Commission, rather than an evaluation of thefacts of an individual case. See Kimbrough, 552 U.S. at 109(suggesting possibility of “closer review,” but finding nooccasion for it in review of policy disagreement with cocainebase guidelines); Spears v. United States, 129 S. Ct. 840, 843(2009) (per curiam) (same).
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order, and sentencing on remand.  Section 374218includes a provision limiting appellate rights if theparties enter into a plea bargain that sets a specificsentence. § 3742(c); see also FED. R. CRIM. P.11(c)(1)(C) (describing specific-sentence agreement).(Rule 11(c)(1)(C) and appeal waivers are discussedbelow, under “Plea Bargaining and the Guidelines”and “Some Traps for the Unwary.”) Victims’ Rights. In 2004, Congress enacted 18U.S.C. § 3771, which provides procedural rights tocrime victims in federal courts and mechanisms forenforcing those rights. The statute generally givesvictims the right to have notice of, and to be presentat, public court proceedings, and to be “reasonablyheard” at a variety of proceedings, including sentenc-ing. § 3771(a)(2),(3), (4). Victims also have the rightto confer with an attorney for the Government aboutthe case, to have proceedings free from unreasonabledelay, and “to full and timely restitution as providedby law.” § 3771(a)(6). The Sentencing Commissionhas incorporated § 3771 in a policy statement. SeeUSSG §6A1.5, p.s.; cf. FED. R. CRIM. P. 32(i)(4)(B)(victim’s right to be heard at sentencing).19
Petty Offenses; Juveniles. The SentencingReform Act applies to both petty offenses (offensescarrying a maximum term of 6 months or less) andjuvenile delinquency cases. The Act has had littleeffect on these cases, however, because the Sentenc-ing Commission has chosen not to promulgateseparate guidelines for them. See USSG §1B1.9,§1B1.12, p.s. Nevertheless, the guidelines for adultsare considered in determining the maximum possibleterm of official detention for juveniles. See UnitedStates v. R.L.C., 503 U.S. 291 (1992) (interpreting 18U.S.C. § 5037(c)). 

Statutory Amendments. The Sentencing ReformAct has been amended on numerous occasions in the25-plus years since it was enacted. If an amendment isboth substantive and detrimental to the defendant, itsretroactive application may violate the Ex Post FactoClause. See Johnson v. United States, 529 U.S. 694,699–701 (2000) (discussing effect of Ex Post FactoClause on Act’s amended provisions regardingsupervised-release revocation); cf. Lynce v. Mathis,519 U.S. 433 (1997) (retroactive amendment of statesentencing law violated Ex Post Facto).
The Guidelines ManualThe Guidelines Manual comprises eight chapters andthree appendices. It contains the Sentencing Commis-sion guidelines, policy statements, and commentarythat the court must consider when it imposes sentencein a federal case. See 18 U.S.C. § 3553(a)(4)(A)(court must consider guidelines); § 3553(a)(5) (courtmust consider policy statements). The Manualestablishes two numerical values for each guidelinescase: an offense level and a criminal history category.The two values correspond to the axes of a grid,called the sentencing table; together, they specify asentencing range for each case. (The sentencing tableis appended to this paper.) The Manual provides rulesfor sentencing within the range, and for departuresoutside of it. With minor exceptions, it does notprovide guidance as to application of the othersentencing factors in § 3553(a).  20
While Booker returned a large measure of sentencingdiscretion to the court, it did not diminish the impor-tance of understanding the guidelines’ application in aparticular case. This is not just because the guidelinesremain the “starting point and the initial benchmark”for the sentencing decision. Gall, 552 U.S. at 49.Statistics show that, while the percentage of guidelinesentences has decreased since Booker, courts still   18.  But see Booker, 543 U.S. at 307 n.6 (Scalia, J.,dissenting) (suggesting that § 3742(f) cannot function once§§ 3553(b)(1) and 3742(e) are excised); see also UnitedStates v. Williams, 411 F.3d 675, 678 (6th Cir. 2005)(Booker’s reasoning requires excision of § 3742(f) and (g)).   19.  For more information on the victims’ rightsprovisions, see generally Amy Baron-Evans, Rights andProcedures Under the Crime Victims’ Rights Act and NewFederal Rules of Criminal Procedure (Apr. 30, 2009).
   20.  See, e.g., USSG Ch.1, Pt.A, subpt.2 (discussingBooker); 2010 Amendments, No. 4 (amending USSG§1B1.1).
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follow the guidelines’ recommendation more oftenthan not.  21
As experienced practitioners know, the guidelinesoften call for a sentence that is greater than necessaryto achieve the purposes of § 3553(a)(2). In somecases, however, the applicable guideline range islower than the sentence a court may be inclined toimpose. Counsel must understand the Manual todetermine whether, in a particular case, its recom-mendations hurt or help the defendant.Chapter One: Introduction and General Appli-cation Principles. Chapter One provides an intro-duction to the guidelines and sets out definitions thatapply throughout the Manual. It also sets the rules fordetermining the applicable guideline and explains theall-important concept of “relevant conduct.”Determining the applicable guideline. Theguideline section applicable to a particular case isusually determined by the conduct “charged in thecount of the indictment or information of which thedefendant was convicted.” USSG §1B1.2(a). If two ormore guideline sections appear equally applicable,Chapter One directs the court to use the section thatresults in the higher offense level. §1B1.1, comment.(n.5). Additionally, if a plea agreement “contain[s] astipulation that specifically establishes a more seriousoffense,” the court must consider the guidelineapplicable to the more serious stipulated offense.§1B1.2(a). For this exception to apply, the stipulationmust establish every element of the more seriousoffense, Braxton v. United States, 500 U.S. 344(1991), and the parties must “explicitly agree that thefactual statement or stipulation is a stipulation forsuch purposes.” §1B1. 2, comment. (n.1).Relevant conduct. Although the initial choice ofguideline section is tied to the offense of conviction,critical guideline determinations are frequently madeaccording to the much broader concept of relevantconduct. See USSG §1B1.3. The Commissiondeveloped this concept as part of its effort to create amodified “real offense” sentencing system—a system

under which the court punishes the defendant basedon its determination of the “real” conduct, not themore limited conduct of which the defendant mayhave been charged or convicted. See USSG Ch.1,Pt.A, subpt.1(4), p.s. (The Guidelines’ Resolution ofMajor Issues).The relevant-conduct guideline requires sentencingbased on “all acts and omissions committed, aided,abetted, counseled, commanded, induced, procured,or willfully caused by the defendant . . . that occurredduring the commission of the offense of conviction, inpreparation for that offense, or in the course ofattempting to avoid detection or responsibility for thatoffense.” §1B1.3(a)(1)(A). For many offenses, suchas drug crimes, relevant conduct extends further, to“acts and omissions” that were not part of the offenseof conviction but “were part of the same course ofconduct or common scheme or plan as the offense ofconviction.” §1B1.3(a)(2).When others were involved in the offense, §1B1.3includes their conduct—whether or not a conspiracyis charged—so long as the conduct was (1) reason-ably foreseeable and (2) in furtherance of the jointlyundertaken criminal activity. §1B1.3(a)(1)(B). Thescope of the jointly undertaken criminal activity is notnecessarily the same as the scope of the entireconspiracy, and it may not be the same for eachdefendant. §1B1.3, comment. (n.2). Relevant conductdoes not include the conduct of other conspiracymembers before the defendant joined, even if thedefendant knew of that conduct. Id. As noted above, relevant conduct need not be in-cluded in formal charges. §1B1.3, comment.(backg’d). It can include conduct underlying dis-missed, acquitted, or even uncharged counts, providedthe sentencing judge finds the conduct was reliablyestablished by a preponderance of the evidence.United States v. Watts, 519 U.S. 148 (1997) (percuriam).  Because it allowed increased punishment22based on judge-found facts, mandatory relevant-
   21.  See 2009 Sourcebook, tbl. N (indicating that 56.8percent of sentences were imposed within guideline range).

   22.  The circuits have held that Watts’s holding survivesBooker. See, e.g., United States v. White, 551 F.3d 381, 383–84 (6th Cir. 2008) (en banc) (collecting cases), cert. denied,129 S. Ct. 2071 (2009).
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conduct sentencing was successfully challenged onconstitutional grounds in Booker. The remedy theCourt prescribed did not bar the use of relevantconduct, however—it simply made the resultingguideline range advisory.While the relevant conduct rules affect every stage ofrepresentation, they are especially important in thecontext of plea bargaining. (See discussion ofrelevant conduct below, under “Plea Bargaining andthe Guidelines.”)Chapter Two: Offense Conduct. Offense conductforms the vertical axis of the sentencing table. Theoffense-conduct guidelines are set out in ChapterTwo. The chapter has 18 parts; each part has multipleguidelines, linked to particular statutory offenses. Asingle guideline may cover one statutory offense, ormany. Part X provides the guidelines for certainconspiracies, attempts, and solicitations, as well asfor aiding and abetting, accessory after the fact, andmisprision of a felony. It also applies when noguideline has been promulgated for an offense.Each Chapter Two guideline provides one or morebase offense levels for a particular statutory offenseor offenses. In addition, a guideline may includespecific offense characteristics that adjust the baselevel up or down, and it may cross-reference otherguidelines that yield a higher offense level. Inchoosing among multiple base offense levels, deter-mining offense characteristics, and applying cross-references, the court will normally look not just to thecharge of conviction, but also to relevant conduct. Although Chapter Two includes guidelines for amultitude of federal offenses, four categories ofoffense account for the vast majority of federalcriminal cases: drugs, economic offenses (such asfraud and theft), firearms, and immigration.  23
Drug offenses. In drug and drug-conspiracy cases,the offense level is generally determined by drug typeand quantity, as set out in the drug quantity table inguideline §2D1.1(c). The table includes a very widerange of offense levels, from a low of 6 to a high of

38; for defendants who played a mitigating role in theoffense, the top four offense levels are reduced by 2to 4 levels. §2D1.1(a)(5). (See discussion of role inthe offense below, under “Chapter Three: Adjust-ments.”)Unless otherwise specified, drug quantity is deter-mined from “the entire weight of any mixture orsubstance containing a detectable amount of thecontrolled substance.” §2D1.1(c) (drug quantity table)note *(A). “Mixture or substance” does not include“materials that must be separated from the controlledsubstance” before it can be used. §2D1.1, comment.(n.1). When no drugs are seized or “the amount seizeddoes not reflect the scale of the offense,” the courtmust “approximate the quantity.” Id. comment. (n.12).In conspiracy cases, and other cases involvingagreements to sell controlled substances, the agreed-upon quantity is used to determine the offense level,unless the completed transaction establishes adifferent quantity, or the defendant demonstrates thathe did not intend to provide or purchase the negoti-ated amount or was not reasonably capable of doingso. Id. Drug purity is not a factor in determining theoffense level, with four exceptions: methampheta-mine, amphetamine, pcp, and oxycodone. For otherdrugs “unusually high purity may warrant an upwarddeparture” from the guideline range. Id. comment.(n.9).The drug guidelines include provisions that raise theoffense level for specific aggravating factors, such asdeath, serious bodily injury, or possession of afirearm. Guideline §2D1.1(b)(11) provides a 2-levelreduction if the defendant meets the criteria of thesafety-valve guideline, §5C1.2.Economic offenses. For many economic offenses(including theft, fraud, and property destruction), theoffense level is determined under guideline §2B1.1.The guideline is similar in structure to the drug-offense guideline, in that the offense level is generallydriven by an amount—the amount of loss. Theguideline commentary broadly defines “loss” as thegreater of actual loss or the intended loss, even if theintended loss was “impossible or unlikely to occur.”§2B1.1, comment. (n.3(A)(ii)). The number of victimscan also trigger an adjustment; however, only actual,   23.  See 2009 Sourcebook, fig. A.
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not intended victims are counted. §2B1.1(b)(2) &comment. (n.1). The commentary includes extensivenotes as to items that are included or excluded fromthe loss amount, as well as special rules for a varietyof particular fraud and theft schemes. §2B1.1,comment. (n.3(A)–(F)). In addition to these adjust-ments, §2B1.1 includes many other specific offenseadjustments that can increase the offense level.Firearms offenses. Chapter Two, Part K covers awide variety of federal firearms offenses; the mostcommon are charges arising from the possession offirearms or ammunition. For these offenses, guideline§2K2.1 provides a series of base offense levels, withhigher levels depending on the statute of conviction,the type of firearm possessed, and the defendant’shistory of violent or controlled-substance offenses, ifany. The guideline also includes a variety of otherspecific offense adjustments that can increase theoffense level further. Only one potential adjustmentreduces the guideline range: if the defendant, incertain circumstances, possessed the firearm “solelyfor lawful sporting purposes or collection.” §2K2.1(b)(2). Federal firearm-possession offenses often arise inconnection with other criminal conduct. In thesecases, specific guideline provisions produce highersentencing ranges “if the firearm or ammunitionfacilitated, or had the potential of facilitating,”another offense. §2K2.1, comment. (n.14(A)). If thedefendant possessed or used a firearm in connectionwith another felony offense, guideline §2K2.1(b)(6)provides a 4-level increase and an alternative mini-mum offense level of 18. A further increase ispossible under §2K2.1(c), which cross-referencesother Chapter Two provisions applicable to theunderlying conduct. These guidelines base theirincreases on relevant conduct, “regardless of whether[another] criminal charge was brought, or a convic-tion obtained.” §2K2.1, comment. (n.14(C)). Conse-quently, a defendant’s guideline range may bedetermined (and dramatically increased) by the

uncharged underlying offense, rather than the chargedfirearm offense.24
Immigration offenses. Most common immigrationoffenses come under one of two guidelines, §2L1.1and §2L1.2. Guideline §2L1.1 covers smuggling,transporting, and harboring illegal aliens. It sets outmany specific offense adjustments, including in-creases for the number of aliens involved, the posses-sion or use of weapons, reckless conduct, threats,coercion, and injury or death. See §2L1.1(b).  One25offense characteristic reduces the guideline range; itapplies, with certain limitations, when the offenseinvolved the smuggling, transporting, or harboring ofthe defendant’s spouse or child.Guideline §2L1.2 covers the offense of unlawfullyentering or remaining in the United States after aprior deportation. It provides substantial increasesbased on a defendant’s criminal history. All pre-deportation felonies trigger increases, as do three ormore misdemeanor convictions for certain offenses.Prior convictions can as much as triple the applicableoffense level, depending on whether they meet specialdefinitions of “crime of violence,” “drug traffickingoffense,” and “aggravated felony.” See §2L1.2(b)(1).The rules of application for these definitions areextremely complex, and have spawned substantiallitigation.  The increases can apply even if the26convictions do not otherwise qualify under thegeneral rules for counting criminal history in ChapterFour of the Guidelines Manual. §2L1.2, comment.(n.6). However, if the resulting offense level substan-
   24.  See, e.g., United States v. Wright, 594 F.3d 259,267–68 (4th Cir. 2010) (court uses cross-reference to applyfirst-degree murder guideline); United States v. Hicks, 389F.3d 514, 528–31 (5th Cir. 2004) (cross-reference to second-degree murder).    25.  When death results from a smuggling offense, a cross-reference can apply to increase the offense level even further.§2L1.1(c)(1).    26.  See, e.g., United States v. Gomez-Leon, 545 F.3d 777(9th Cir. 2008) (discussing crime-of-violence enhancement);United States v. Lopez-Salas, 513 F.3d 174 (5th Cir. 2008)(discussing drug trafficking); United States v. Villegas-Hernandez, 468 F.3d 874 (5th Cir. 2006) (discussingaggravated felony).
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tially overstates or understates the seriousness of aprior conviction, the guideline encourages a depar-ture. §2L1.2, comment. (n.7).27
Chapter Three: Adjustments. Chapter Three setsout general offense-level adjustments that apply inaddition to the offense-specific adjustments ofChapter Two. Some of these adjustments relate to theoffense conduct, including victim-related adjust-ments, adjustments for hate crimes or terrorism,adjustments for the defendant’s role in the offense,and adjustments for the defendant’s use of position,of special skills, or of minors. Other Chapter Threeadjustments relate to post-offense conduct, such asflight from authorities, obstruction of justice, andacceptance of responsibility for the offense. ChapterThree also provides the rules for determining theguideline range when the defendant is convicted ofmultiple counts.Role in the offense. In any offense committed bymore than one participant, a defendant may receive anupward adjustment for aggravating role or a down-ward adjustment for mitigating role. See USSG Ch.3,Pt.B, intro. comment. Aggravating-role adjustmentsrange from 2 to 4 levels, depending on the defen-dant’s supervisory status and the number of partici-pants in the offense. §3B1.1. Mitigating-role adjust-ments likewise range from 2 to 4 levels, depending onwhether the defendant’s role is characterized asminor, minimal, or somewhere in between. §3B1.2.The determination of a defendant’s role is made onthe basis of all relevant conduct, not just the offenseof conviction. Accordingly, even when the defendantis the only person charged in the indictment, he mayseek a downward adjustment (or face an upwardadjustment) if more than one person participated. It isimportant to remember that a defendant may receive amitigating-role reduction even if he is not heldaccountable for the relevant conduct of others.§3B1.2, comment. (n.3(A)).

Obstruction. A defendant who willfully obstructedthe administration of justice will receive a 2-levelupward guideline adjustment. §3C1.1. Obstruction ofjustice can occur during the investigation, prosecu-tion, or sentencing of the offense of conviction, ofrelevant conduct, or of a closely related offense. Insome instances, even pre-investigation conduct canqualify. Id., comment. (n.1).Conduct warranting the obstruction adjustmentincludes committing or suborning perjury,  threaten-28ing witnesses or victims, destroying or concealingmaterial evidence, or providing materially falseinformation to a judge, probation officer, or lawenforcement officer. §3C1.1, comment. (n.4). Someuncooperative behavior or misleading information,such as lying about drug use while on pretrial release,ordinarily does not justify an upward adjustment. Id.comment. (n.5). While fleeing from arrest does notordinarily qualify as obstruction, id., comment.(n.5(d)), reckless endangerment of another duringflight will support a separate upward adjustmentunder §3C1.2.Multiple counts. When a defendant has beenconvicted of more than one count (in the samecharging instrument or separate instruments consoli-dated for sentencing), the multiple-count guidelines ofChapter Three, Part D must be applied. Theseguidelines produce a single offense level by groupingcounts together, assigning an offense level to thegroup, and, if there is more than one group, combin-ing offense levels for the groups, usually to increasethe guideline range. The guidelines group counts together when theyinvolve “substantially the same harm,” §3D1.2, unlessa statute requires imposition of a consecutive sen-tence. §3D1.1(b); see also §5G1.2. If the offense levelis based on aggregate harm (such as the amount ofloss or the weight of drugs), the level for the group is
   27.  The Commission’s proposed amendments have addedanother encouraged downward departure for illegal-reentrydefendants who have assimilated into U.S. culture. See 2010Amendments, No. 3.

   28.  To support an obstruction adjustment based on perjuryat trial, the court must “make independent findings necessaryto establish a willful impediment to or obstruction ofjustice,” or an attempt to do so, within the meaning of thefederal perjury statute. United States v. Dunnigan, 507 U.S.87, 95 (1993).
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determined by the aggregate for all the countscombined. §3D1.3(b). Otherwise, the offense levelfor the group is the level for the most serious offense.§3D1.3(a). When there is more than one group ofcounts, §3D1.4 establishes a combined offense levelwhich can be up to 5 levels higher than the level ofany one group. Even when a defendant pleads guiltyto a single count, a multiple-count adjustment mayincrease the offense level if the plea agreementstipulates to an additional offense, or if the convictionis for conspiracy to commit more than one offense.§1B1.2(c)–(d) & comment. (n.4). (See discussion ofgrouping below, under “Plea Bargaining and theGuidelines.”)Acceptance of responsibility. Chapter Three, PartE provides a downward adjustment of 2 or, in certaincases, 3 offense levels for acceptance of responsibil-ity by the defendant. To qualify for the 2-levelreduction, a defendant must “clearly demonstrate[ ]acceptance of responsibility for his offense.”§3E1.1(a). Pleading guilty provides “significantevidence” of acceptance of responsibility, but doesnot automatically qualify a defendant for the reduc-tion. §3E1.1, comment. (n.3). On the other hand, adefendant is not “automatically preclude[d]” fromreceiving the adjustment by going to trial. Id. com-ment. (n.2). A defendant who received an upwardadjustment for obstruction under §3C1.1 is notordinarily entitled to a downward adjustment foracceptance of responsibility. See §3E1.1, comment.(n.4). The court’s determination of acceptance ofresponsibility “is entitled to great deference onreview.” §3E1.1, comment. (n.5).Commentary explains that the adjustment for accep-tance of responsibility is to be determined by refer-ence to the offense of conviction; the defendant neednot admit relevant conduct.  Nevertheless, while “[a]29defendant may remain silent” about relevant conduct,“a defendant who falsely denies, or frivolously

contests, relevant conduct that the court determines tobe true has acted in a manner inconsistent withacceptance of responsibility.” §3E1.1, comment.(n.1(a)). Defendants qualifying for the 2-level reductionreceive a third level off if the offense level is 16 orgreater and the government files a motion stating thatthe defendant has timely notified authorities of hisintention to plead guilty. §3E1.1(b). (The adjustmentfor acceptance is discussed more fully below, under“Plea Bargaining and the Guidelines.”) Chapter Four: Criminal History. Criminal historyforms the horizontal axis of the sentencing table. Thetable divides criminal history into six categories, fromI (the lowest) to VI (the highest). The guidelines inChapter Four, Part A, translate the defendant’s priorrecord into one of these categories by assigning pointsfor prior sentences and juvenile adjudications. Thenumber of points scored for a prior sentence is basedprimarily on the  sentence’s length. USSG §4A1.1.Points are added for committing the instant offensewhile under any form of criminal justice sentence.§4A1.1(d).30
A prior conviction is not counted in the criminalhistory score if it was sustained for conduct that waspart of the instant offense, including relevant conduct.See §4A1.2(a)(1). Other criminal convictions orjuvenile adjudications are not counted because ofstaleness, their minor nature, or other reasons, such asconstitutional invalidity. §4A1.2(c)–(j).  Sentences31imposed on the same day, or imposed for offensesthat were charged together, are treated as one sen-

   29.  In contrast, for a reduced drug sentence under the“safety valve” statute and guideline, the defendant mustprovide the government all information concerning not onlythe offense, but also “offenses that were part of the samecourse of conduct or of a common scheme or plan.” 18U.S.C. § 3553(f)(5); see also USSG §5C1.2(a)(5) (same).

   30.  Points are also added if the offense was committedwithin 2 years of release from imprisonment for certainconvictions, §4A1.1(e), but the Commission haspromulgated an amendment removing this adjustment, see2010 Amendments, No. 5.   31.  The guidelines, however, “do not confer upon thedefendant any right to attack collaterally a prior conviction orsentence beyond any such rights otherwise recognized inlaw.” §4A1.2, comment. (n.6). See Custis v. United States,511 U.S. 485 (1994) (with sole exception of convictionsobtained in violation of the right to counsel, defendant infederal sentencing proceeding has no constitutional right tocollaterally attack validity of prior state convictions).
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tence for the criminal history calculation, unless theoffenses were separated by an intervening arrest.§4A1.2(a)(2).32
Criminal history departure. An important policystatement authorizes a departure from the guidelinerange when a defendant’s criminal history categorydoes not adequately reflect the seriousness of pastcriminal conduct or the likelihood that the defendantwill commit other crimes. USSG §4A1.3, p.s. Thispolicy statement may support either a downward oran upward departure; however, it does not authorizedepartures below criminal history category I, and itprovides special rules for calculating departuresabove category VI. §4A1.3(a)(4)(B), (b)(2). (For therules governing other departures, see discussion inChapter Five below).Repeat offenders. For certain repeat offenders,Chapter Four, Part B significantly enhances criminalhistory scores and offense levels. These offenders fallin three classes: career offenders, armed careercriminals, and repeat child-sex offenders.Career offender. The “career offender” guideline,§4B1.1, applies to a defendant convicted of a thirdcrime of violence or controlled substance offense.Guideline §4B1.1 automatically places the defendantin the highest criminal history category, VI, and itsimultaneously increases the offense level to producea guideline range approximating the statutory maxi-mum for the offense of conviction. “Crime of vio-lence” and “controlled substance offense” aredefined, for career-offender purposes, in §4B1.2;those definitions apply in a number of Chapter Twoguidelines as well.  In determining whether prior33

convictions qualify as career-offender predicates, thegeneral rules for computing criminal history apply.§4B1.2, comment. (n.3). Accordingly, questions ofremoteness, invalidity, and separate counting of priorconvictions may be of utmost importance.Armed career criminal. Guideline §4B1.4 appliesto a defendant convicted under the Armed CareerCriminal Act, 18 U.S.C. § 924(e); it frequentlyproduces a guideline range above that statute’smandatory minimum 15-year term. Like the careeroffender guideline, the armed career criminal guide-line operates on both axes of the sentencing table.Unlike the career offender guideline, however,§4B1.4 is not limited by guideline §4A1.2’s timeperiods for counting prior sentences. §4B1.4, com-ment. (n.1). This means that remote convictions mayqualify under §4B1.4 even if they do not otherwisecount as criminal history. An armed career criminal isnot automatically placed in criminal history categoryVI, but cannot receive a score below category IV.§4B1.4(c).Repeat child-sex offender. For repeat child-sexoffenders, guideline §4B1.5 works in concert with thecareer offender guideline to provide for long impris-onment terms. The guideline sets the minimumcriminal history category at V, and it reaches moredefendants than §4B1.2, applying career offenderoffense levels to a defendant even if he has only oneprior qualifying offense. §4B1.5(a)(1). Even adefendant without any prior child-sex convictionsmay be subject to a significant offense level increase,if the court finds that he “engaged in a pattern ofactivity involving prohibited sexual conduct.”§4B1.5(b).While §4B1.5 covers a broad range of child-sexoffenses, it does not apply to trafficking, receiving, or   32.  Certain crimes of violence count separately forcriminal history points even if they would otherwise betreated as one sentence under §4A1.2(a)(2). See §4A1.1(f).In addition, §4A1.2 includes a special upward-departureprovision to deal with underrepresentative criminal historyresulting from multiple cases charged or sentenced at thesame time. See §4A1.2, comment. (n.3).   33.  The Supreme Court’s recent jurisprudence on thedefinition of “violent felony” 18 U.S.C. § 924(e), see supran.9, applies to the similarly worded crime-of-violence
definition in the career offender guideline. See, e.g., UnitedStates v. Walker, 595 F.3d 441, 443 n.1 (2d Cir. 2010);United States v. Terrell, 593 F.3d 1084, 1087 n.1 (9th Cir.2010); United States v. Mohr, 554 F.3d 604, 608–09 & n.4(5th Cir.) cert. denied, 130 S. Ct. 56 (2009). 
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possessing child pornography. §4B1.5, comment. (n.2).Chapter Five: Determining the Sentence;Departures. Chapter Five provides detailed rules forimposing imprisonment, probation, fines, restitution,and supervised release. It sets out the sentencing tableof applicable guideline imprisonment ranges and theCommission’s policy statements governing departuresfrom the guideline range. The sentencing table. The sentencing table inChapter 5, Part A is a grid of sentencing rangesproduced by the intersection of offense levels andcriminal history categories. Most ranges are ex-pressed in months, although some recommend lifeimprisonment. The sentencing table’s grid is dividedinto four “zones,” A through D. If a defendant’ssentencing range is in Zone A, a guideline sentence ofstraight probation is available (all the ranges in ZoneA are 0 to 6 months). §5B1.1(a)(1), §5C1.1(b). InZone B or C, the guidelines allow for a “split”sentence (probation or supervised release conditionedupon some form of confinement). §5B1.1(a)(2),§5C1.1(c) §5C1.1(d).  For ranges in Zone D, the34guidelines call for imprisonment. §5C1.1(f). Guideline §5G1.1 explains the interplay between theguideline ranges in the sentencing table and thepenalty ranges set by statute. Sentence may be fixedat any point within the guideline range, so long as thesentence is within statutory limits. See §5G1.1(c).When the entire range is above the statutory maxi-mum, the statutory maximum becomes the guidelinesentence. §5G1.1(a). Conversely, the statutoryminimum becomes the guideline sentence if the entirerange is below the minimum. §5G1.1(b). Guidelines§5G1.2 and §5G1.3 set out rules for sentencing adefendant who is convicted on multiple counts orwho is subject to an undischarged prison term. Incertain circumstances, these rules can call for par-tially or fully consecutive sentences.

Departures. Together, Parts H and K set out theCommission’s policies on the factors that may beconsidered in departing from, or fixing a sentencewithin, the guideline range. Before Booker excised 18U.S.C. § 3553(b)(1) from the Sentencing Reform Act,these parts strictly limited the district court’s author-ity to sentence outside the guideline range; departureswere available only when a case presented an aggra-vating or mitigating circumstance “of a kind, or to adegree, not adequately taken into consideration by theSentencing Commission in formulating the guide-lines.” See §5K2.0(a), (b), p.s. Now, with the excep-tion of special government-sponsored downwarddepartures, courts sentence below the guideline rangebased on § 3553(a) factors far more often than on thedeparture grounds listed in Chapter Five.  Despite35the increase in non-guideline sentences, however, theCommission sought to reaffirm the role of departuresin its most recent amendments to the GuidelinesManual,  and the Chapter Five policy statements on36departures can have an important effect on thesentence in some cases.37
Part H states the Commission’s policy that manyimportant offender characteristics, including educa-tion and vocational skills, employment record, familyties and responsibilities, and community ties, are “notordinarily relevant” in determining the propriety of adeparture. Under a proposed amendment, othercharacteristics —age, mental and emotional condi-tions, physical condition, and military service —maybe grounds for departure if “individually or in

   34.  In its 2010 amendments to the guidelines, theSentencing Commission expanded Zones B and C by oneoffense level, and authorized departures from Zone C toZone B to allow for drug or mental-health treatment incertain cases. See 2010 Amendments, No 1.

   35.  See 2009 Sourcebook, tbl. N (excepting government-sponsored downward departures, courts departed below theguideline range in 2,403 cases, and otherwise sentencedbelow the range in 10,252 cases). Sentences above theguideline range are also more likely to be based on § 3553(a)considerations than on departure grounds. Id.    36.  See 2010 Amendments, Nos. 2, 4.   37.  In addition to the policy statements in Chapter Five, anumber of Chapter Two guidelines have commentarysuggesting grounds for departure from the prescribed offenselevel. See, e.g., USSG §2B1.1, comment. (n.19) (encouragingupward or downward departures for some economicoffenses); §2D1.1, comment. (n.14) (downward departure incertain reverse-sting drug cases); id. (n.16) (upwarddeparture for large-scale drug offenses); §2K2.1, comment.(n.11) (same, large-scale or dangerous firearms offenses). 
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combination with other offender characteristics” theyare “present to an unusual degree and distinguish[ ]the case from the typical cases covered by the guide-lines.”  The operative words are “ordinarily” and38“typical” —in exceptional or atypical cases, one ormore of the identified characteristics may support adeparture. Even in the typical case, these characteris-tics may be relevant for courts deciding where tosentence within the guideline range, or whether toimpose a sentence outside the range under Bookerand § 3553(a).39
Part H sets out Commission policy that certaincharacteristics cannot support a departure. In accor-dance with congressional directive, the Commissionprovides that certain characteristics are never relevantto the determination of the sentence: race, sex,national origin, creed, religion, and socio-economicstatus. See § 5H1.10, p.s.; cf. 28 U.S.C. § 994(d).After Booker, characteristics limited or prohibitedfrom consideration by the Guidelines Manual maynevertheless be relevant to sentencing under§ 3553(a).40
Part K authorizes a downward departure on thegovernment’s motion if the defendant “has providedsubstantial assistance in the investigation or prosecu-tion of another person who has committed an of-fense.” §5K1.1, p.s.; cf. 18 U.S.C. § 3553(e). (Coop-eration is discussed below, under “Plea Bargainingand the Guidelines.”) 

For departures on grounds other than cooperation,policy statement §5K2.0 states general principles andprovides special rules for downward departures inchild and sex offenses. Generally, a departure may bewarranted when a case presents a circumstance thatthe Commission has identified as a potential depar-ture ground. However, in an “exceptional” case,departure may be warranted based on a circumstancethe Commission has not identified, a circumstance itconsiders “not ordinarily relevant” under Part H, or acircumstance that, although taken into account indetermining the guideline range, is present to anexceptional degree. §5K2.0(a)(2)–(4). Like Part H, Part 5K prohibits certain circumstancesas departure grounds, including a defendant’s finan-cial difficulties and post-offense rehabilitative efforts.§5K2.0(d), §5K2.12, §5K2.19. Other circumstances,by contrast, are specifically identified as potentialgrounds for departure, usually upward. Six listedcircumstances may support a downward departure: (1)victim’s wrongful provocation, (2) commission of acrime to avoid a perceived greater harm, (3) coercionand duress, (4) diminished capacity, (5) voluntarydisclosure of the offense, and (6) aberrant behavior.For child and sex offenses, the grounds supportingdownward departure are far more limited. See§5K2.0(b), §5K2.22, p.s. Keep in mind that departure grounds are generally notlimited to those discussed by the Commission, andidentified grounds not justifying departure individu-ally may combine to support a departure in a particu-lar case, see §5K2.0(a)(2)(B), p.s.; §5K2.0(c), p.s.Even with advisory guidelines, an important part ofsentencing advocacy on behalf of the defendant canbe resisting an upward departure or seeking a down-ward departure.In certain districts, policy statement §5K3.1 allowsdepartures of up to 4 levels, pursuant to agovernment-authorized early-disposition program.§5K3.1, p.s. (Such “fast-track” programs are dis-cussed below, under “Plea Bargaining and the Guide-lines.”)Chapter Six: Sentencing Procedures and PleaAgreements. Chapter Six sets out policy statementsfor preparing and disclosing the presentence report,

   38.  2010 Amendments, No. 2.   39.  See Booker Report 82–83, tbls. 8–9 (relying onBooker, courts cited factors discouraged by Part 5H at least1,158 times when sentencing below guideline range); 2009Sourcebook, tbl. 25B (3,514 such sentences in fiscal year2009).   40.  See, e.g., Gall, 552 U.S. at 55–59 (approvingconsideration of defendant’s youth, immaturity, and drugaddiction in sentencing below guideline range); seegenerally United States v. Smith, 445 F.3d 1, 4–5 (1st Cir.2006) (when weighing § 3553(a) factor, it is not decisive thatCommission has discouraged or prohibited it fromconsideration); see, e.g., United States v. Pinson, 542 F.3d822, 838–39 (10th Cir.) (courts have wide discretion to relyon discouraged factors), cert. denied, 129 S. Ct. 657 (2008),and cert. denied, 129 S. Ct. 1369 (2009) (multiplepetitioners).An Introduction to Federal Sentencing 16



for resolving disputed sentencing issues, and forconsidering plea agreements and stipulations. Thesepolicies generally track the provisions regarding pleabargains and sentencing procedures in Federal Rulesof Criminal Procedure 11 and 32. (The applicableprocedures are also discussed below, under “TheGuidelines and Sentencing Advocacy” and “PleaBargaining and the Guidelines.”)The presentence report; dispute resolution. Thepolicy statements of Chapter Six provide for thepreparation of a presentence report in most cases,with written objections to the report submitted inadvance of the sentencing hearing. USSG §6A1.1,p.s.; §6A1.2. p.s., comment. (backg’d); cf. FED. R.CRIM. P. 32(c)(1), (d), (f)(1), (i)(1)(D) (requiringwritten report and timely written objections in mostcases). Rule 32 requires that the report discuss bothguideline-related facts and other information that thecourt requires, including information relevant to thesentencing factors in § 3553(a). FED. R. CRIM. P.32(d)(2)(F). (Presentence reports are further dis-cussed below, under “Some Traps for the Unwary”).The Commission recognizes that, because of theimpact discrete factual determinations have on theguideline range, “[r]eliable fact-finding is essential toprocedural due process and to the accuracy anduniformity of sentencing.” USSG Ch.6, Pt.A (intro.comment.) Yet Chapter Six, like the SentencingReform Act and the rules of evidence, places no limiton the kinds of information to be used in resolvingsentencing disputes. The court may consider anyinformation that “has sufficient indicia of reliabilityto support its probable accuracy.” §6A1.3(a), p.s.; cf.18 U.S.C. § 3661 (declaring “[n]o limitation” on theinformation about the defendant that may be consid-ered by the sentencing court); FED. R. EVID.1101(d)(3) (rules of evidence inapplicable to sentenc-ing). Unreliable allegations may not be considered,however, and out-of-court declarations by an uniden-tified informant may be considered only when there isgood cause for anonymity, and the declarations aresufficiently corroborated. §6A1.3, p.s., comment.para. 2.The commentary to policy statement §6A1.3 leaves tothe court’s discretion the degree of formality neces-sary to resolve sentencing disputes. It recognizes that,

while “[w]ritten statements of counsel or affidavits ofwitnesses” may often provide an adequate basis forsentencing findings, “[a]n evidentiary hearing maysometimes be the only reliable way to resolve dis-puted issues.” §6A1.3, p.s., comment. para. 1.The Commission suggests that the standard of prooffor sentencing factors is a preponderance of theevidence. §6A1.3, p.s., comment. para. 3. Courts aredivided over whether a higher standard may berequired if a particular fact determination has adisproportionate effect on the sentence imposed.41Particular guidelines may require a higher standard ofproof in specific contexts. See, e.g., USSG §3A1.1(a)(to increase offense level for hate-crime motivation,court must find supporting facts beyond a reasonabledoubt). If the court intends to depart from the guideline rangeon a ground not identified in the presentence report ora pre-hearing submission, Chapter Six and Rule 32require it to provide reasonable notice that it iscontemplating such a ruling, specifically identifyingthe grounds for the departure. USSG §6A1.4, p.s.;FED. R. CRIM. P. 32(h); see generally Burns v. UnitedStates, 501 U.S. 129 (1991). Similar notice is notnecessary, however, when the court intends tosentence outside the guideline under § 3553(a) andBooker. See Irizarry, 128 S. Ct. at 2202–03. Nonethe-less, “[s]ound practice dictates that judges in all casesshould make sure that the information provided to theparties in advance of the [sentencing hearing], and inthe hearing itself, has given them an adequate oppor-tunity to confront and debate the relevant issues.” Id.at 2203; cf. FED. R. CRIM. P. 32(i)(1)(B), (3) (requir-ing court to allow parties to comment on “mattersrelating to an appropriate sentence”).Plea agreements. Chapter Six, Part B sets out theGuidelines Manual’s procedures and standards foraccepting plea agreements. The standards vary withthe type of agreement. See FED. R. CRIM. P. 11(c)(1).(Plea agreements are discussed below, under “PleaBargaining and the Guidelines.”) While the parties
   41.  Compare United States v. Staten, 466 F.3d 708, 718(9th Cir. 2006) (clear and convincing standard required),with United States v. Villarreal-Amarillas, 562 F.3d 892,894–898 (8th Cir. 2009) (preponderance standard sufficient).An Introduction to Federal Sentencing 17



may stipulate to facts as part of a plea agreement,policy statement §6B1.4(d) provides that such astipulation is not binding on the court. Before entry ofa dispositive plea, prosecutors are encouraged, butnot required, to disclose to the defendant “the factsand circumstances of the offense and offendercharacteristics, then known to the prosecutingattorney, that are relevant to the application of thesentencing guidelines.” §6B1.2, p.s., comment.Chapter Seven: Violations of Probation andSupervised Release. Chapter Seven sets out policystatements applicable to revocation of probation andsupervised release. See 18 U.S.C. § 3553(a)(4)(B)(requiring court to consider guidelines and policystatements applicable to revocation). The policystatements classify violations of conditions, guideprobation officers in reporting those violations to thecourt, and propose dispositions for them. For viola-tions leading to revocation, policy statement §7B1.4provides an imprisonment table similar in format tothe Chapter Five sentencing table.Chapter Eight: Sentencing of Organizations.When a convicted defendant is an organization ratherthan an individual, application of the sentencingguidelines is governed by Chapter Eight.Appendices. The official Guidelines Manualincludes three appendices. Appendix A is an indexspecifying the Chapter Two guideline or guidelinesthat apply to a conviction under a particular statute.Appendix B sets forth selected sentencing statutes.Appendix C includes, in chronological order, theamendments to the Guidelines Manual since its initialpublication in 1987.The Guidelines and SentencingAdvocacyFor years, calculation of the guidelines was theparamount issue in federal sentencing: the range setby the guidelines was mandatory, and the court’sauthority to sentence outside that range was severelylimited. This is no longer the case. After Booker,guideline application is only the starting point ofsentencing. In addition to calculating the defendant’sguideline range, counsel must consider the remainingfactors under 18 U.S.C. § 3553(a). All these factors

must be considered in advocating for a sentencewhich is sufficient, but not greater than necessary, tocomply with the purposes of the Sentencing ReformAct. Step-by-Step Guideline Application. As theSupreme Court has made clear, a correct calculationof the guideline range remains the first step of thefederal sentencing process. See Gall, 552 U.S. at49–50. Guideline §1B1.1 provides step-by-stepinstructions for applying the guidelines. To facilitatefollowing those steps, the Sentencing Commissionhas prepared sentencing worksheets. The worksheetswere created before Booker; consequently, they donot address the other § 3553(a) factors that areessential to federal sentencing practice. The Sentenc-ing Commission plans to issue revised worksheets inNovember 2010 in light of its amendments to theGuidelines Manual.Challenging the Basis of a Particular Guideline.While the guidelines remain crucially important,defense counsel must guard against unthinkingacceptance of the guidelines’ recommendation whenpreparing for sentencing. When a guideline rangefails to account for the mitigating circumstances of anindividual defendant’s case, counsel should seek adownward departure or variance. Even when individ-ualized arguments are absent, however, legitimatearguments can often be made that a lower sentence isrequired because a particular guideline lacks founda-tion in the statutory purposes of sentencing. In creating the guidelines, the Commission wascharged with an extremely difficult task—it wascalled upon to implement the wide-ranging sentencinggoals of § 3553(a)(2), and at the same time both toavoid “unwarranted sentencing disparities,” and tomaintain “sufficient flexibility to permit individual-ized sentences when warranted by mitigating oraggravating factors.” 28 U.S.C. § 991(b)(1)(B).42Facing these sometimes conflicting demands, theoriginal members of the Commission could not agree
   42.  One commentator has identified as many as 32different congressional directives with which theCommission had to contend in promulgating the guidelines.See Mark W. Osler, Death to These Guidelines and a CleanSlate of Paper, 21 FED. SENT’G REP. 7, 7–8 (2008). An Introduction to Federal Sentencing 18



on which sentencing purposes should predominate.See USSG Ch.1, Pt.A, subpt.1(3), p.s. (The BasicApproach); Rita, 551 U.S. at 349. Instead, theCommissioners decided to study past practice as aproxy for policy choices. This “empirical” approachwas a compromise intended to ensure that theGuidelines effectuated Congress’s sentencing goals.Rita, 551 U.S. at 349; see also USSG Ch.1, Pt.A,subpt.1(3), p.s.; Stephen Breyer, The Federal Sen-tencing Guidelines and the Key Compromises UponWhich They Rest, 17 HOFSTRA L. REV. 1, 17–18(1988). In Rita, the Supreme Court relied upon theCommission’s capacity to use empirical data andnational experience in ruling that within-guidelinessentences could be afforded a presumption of reason-ableness on appeal. Rita, 551 U.S. at 345–48; see alsoKimbrough, 552 U.S. at 108–09.Not all of the Guidelines, however, are tied toempirical evidence. See Kimbrough, 552 U.S. at 109(finding that cocaine base guidelines “do not exem-plify the Commission’s exercise of its characteristicinstitutional role”); Gall, 552 U.S. at 46 n.2 (same,drug guidelines generally).  Although the Commis-43sion intended that its approach would “begin [ ] with,and build [ ] upon, empirical data,” USSG Ch.1, Pt.A,subpt.1(3), p.s., the “idealized vision of Commissionpolicy making is the exception rather than the rule.”Paul J. Hofer, The Reset Solution, 20 FED. SENT’GREP. 349 (2008). Instead, “[t]he Guidelines mecha-nism has often been seized by the political branchesand directed toward goals other than the purposes ofsentencing.” Id. In many instances, the Commissiondid not rely on empirical data in promulgatingguidelines, but instead responded to demands fromCongress or the Department of Justice. In such cases,there is little basis for concluding that the guidelinerange represents a “rough approximation” of sen-

tences that would achieve the Sentencing ReformAct’s goals. Rita, 551 U.S. at 349–52. As the Sentenc-ing Commission has itself noted, “[t]o date, theguidelines have been used, often pursuant to specificcongressional directives, to increase the certainty andseverity for most types of crime,” rather than “toadvance different goals, that are also mentioned in the[Sentencing Reform Act].” U.S. SENTENCINGCOMM’N, FIFTEEN YEARS OF GUIDELINES SENTENC-ING: AN ASSESSMENT OF HOW WELL THE FEDERALCRIMINAL JUSTICE SYSTEM IS ACHIEVING THE GOALSOF SENTENCING REFORM 77 (Nov. 2004).In light of the history of the guidelines’ evolution, it isimportant that counsel investigate whether there is anempirical basis for an applicable guideline beforeaccepting that guideline’s recommendation. Suchinvestigation can lead to arguments for a lowersentence, even in a case that may not present individ-ualized grounds for leniency. As the Supreme Courtexplained in the context of the cocaine-base guide-line, “even when a particular defendant . . . presentsno special mitigating circumstances—no outstandingservice to country or community, no unusuallydisadvantaged childhood, no overstated criminalhistory score, no post-offense rehabilitation—asentencing court may nonetheless vary downwardfrom the advisory guideline range. . . . The only factnecessary to justify such a variance is the sentencingcourt’s disagreement with the guidelines . . . .”Spears, 129 S. Ct. at 842 (citation omitted). Thisreasoning applies to any guideline that lacks empiricalsupport. As the Court has made clear, the systemcreated by Booker authorizes a non-guideline sen-tence not just based on individualized mitigating oraggravating circumstances, but also when the guide-line sentence fails properly to reflect § 3553(a)considerations, reflects “unsound judgment,” or when“the case warrants a different sentence regardless.”Rita, 551 U.S. at 357. A guideline’s lack of empiricalfoundation can help support such arguments.44   43.  Other commonly applied guidelines suffer from asimilar lack of empirical support. See, e.g., United States v.Dorvee, 604 F.3d 84, 95–98 (2d Cir. 2010) (discussing childpornography guideline); United States v. Pahua-Martinez,Nos. 8:08CR415, 8:09CR40, 2009 WL 2003241 (D. Neb.July 2, 2009) (discussing illegal-reentry guideline); seegenerally Amy Baron-Evans and Jennifer Coffin, Judges AreFree to Disagree with Any Guideline, Not Just Crack,Including Guidelines That Are the Product of CongressionalDirectives to the Commission (Apr. 25, 2010). 
   44.  For challenges to the empirical bases of manyguidelines, visit the “Deconstructing the Guidelines” sectionof the Sentencing Resource Page of the Office of DefenderServices Training Branch Website.An Introduction to Federal Sentencing 19



Before challenging a particular guideline’s empiricalbasis, however, counsel should consider the guide-line’s recommendation in the larger context of clientadvocacy. When a guideline suggests a sentence thatis too high, defense counsel should be prepared tochallenge the guideline’s underlying assumptions,and to argue that, in light of all the factors in§ 3553(a), the recommended guideline range isgreater than necessary to achieve the purposes ofsentencing. If the judge is nevertheless inclined tofollow the guidelines’ recommendations, counselshould closely examine the factual determinationsdriving those recommendations; when judge-madedeterminations are the only substantial basis for thesentence imposed, the sentence may be subject toconstitutional challenge based on the reasoning inBooker.45
In other cases, the guideline range may call for anappropriate sentence, even one that is lower than thecourt would otherwise be inclined to impose. In thosecases, defense counsel can argue for deference to theguideline range, and point out that following theCommission’s recommendation could avoid unwar-ranted disparity and be sufficient to achieve thepurposes of sentencing. Arguing for a lower sentencewithin the guideline system—by way of downwardadjustment or departure, rather than a variance under§ 3553(a)—may also benefit a client by entitling thesentence to a presumption of reasonableness onappeal. 46
This flexible, case-by-case approach may appear tobe inconsistent—it is not. A case-by-case approach isnecessary to account for the fact that the guidelinessometimes, but do not always, get the balance of

§ 3553(a) factors right. When the guidelines call foran appropriate sentence, counsel can acquiesce in, oreven argue for, a sentence within the range. But whenthe guidelines get the factors wrong, and threaten toharm the defendant as a result, it is counsel’s duty tooppose their rote application. Only by considering theguidelines in the larger context of § 3553(a) cancounsel construct a reasoned argument for theappropriate sentence. Sentencing Memorandum. Given the complexnature of the federal sentencing process, counselshould generally avoid relying on the presentencereport and the sentencing hearing to present allrelevant arguments to the district court. Instead,counsel should strongly consider filing a writtensentencing memorandum. Depending on the needs ofthe client and local court practice, a sentencingmemorandum can address the salient sentencingfactors in § 3553(a) as well as the relevant guidelines,policy statements, and commentary in the GuidelinesManual. If the defendant is requesting a sentencebelow the guideline range, the memorandum shouldprovide a ready foundation for the sentencing court’swritten statement of reasons. See § 3553(c)(2). Sentencing Hearing. Preparing for the sentencinghearing requires familiarity with the procedures fordisclosing the presentence report and objecting to it,and for resolving disputes both before and during thehearing. These procedures are generally set out inFederal Rule of Criminal Procedure 32 and ChapterSix, Part A of the Guidelines Manual, and they mayalso be governed by local court rules or practices.Even in the advisory guideline system, the SupremeCourt expects each defendant’s sentence to be subjectto “thorough adversarial testing.” Rita, 551 U.S. at351; cf. Irizarry, 128 S. Ct. at 2203. And counselmust scrupulously observe traditional rules onpreservation of error to protect issues for possibleappeal under 18 U.S.C. § 3742.47
   45.  See Rita, 551 U.S. at 372–73, 375–76 (Scalia, J.,concurring) (sentence that is substantially reasonable onlybecause of judge-found fact would violate SixthAmendment); see also White, 551 F.3d at 388–91 (Merritt,J., dissenting) (discussing issue).   46.  See, e.g., United States v. Solis-Bermudez, 501 F.3d882, 884-85 (8th Cir. 2007) (presumption of reasonablenessapplies to both guideline sentences and departures); cf.United States v. Mohamed, 459 F.3d 979, 985–87 (9th Cir.2006) (citation to departure ground in Guidelines Manualsupports finding that sentence is reasonable).

   47.  The circuits are divided over the type and timing ofobjections necessary to preserve claims that a sentence isunreasonable. See, e.g., United States v. Autery, 555 F.3d864, 868–71 (9th Cir. 2009) (discussing cases); cf. BenjaminK. Raybin, Note, “Objection: Your Honor Is BeingUnreasonable!”–Law and Policy Opposing the FederalAn Introduction to Federal Sentencing 20



Plea Bargaining and Federal Sen-tencingPlea bargaining is a ubiquitous feature of federalcriminal practice. Approximately 88 percent ofdefendants charged in federal court end up pleadingguilty to one or more charges,  and the decision48whether to plead guilty–and if so to what charges–can have a tremendous effect on the sentence that isultimately imposed.In a recent memorandum, the Attorney General statedthe Department of Justice position that “[p]leaagreements should reflect the totality of the defen-dant’s conduct,” and accordingly that “prosecutorsshould seek a plea to the most serious offense that isconsistent with the nature of defendant’s conduct andlikely to result in a sustainable conviction.” Depart-ment Policy on Charging and Sentencing 2 (May 19,2010). At the same time, the Attorney Generalrecognized that plea bargaining should be “informedby an individual assessment of the specific facts andcircumstances of each particular case.” Id. Defensecounsel must use these principles to the client’sadvantage, pointing out weaknesses in the prosecu-tion that could affect the sustainability of moreserious charges, and negotiating for better plea-bargain terms based on the individual mitigatingcircumstances presented by the case. In some in-stances, when a fair bargain cannot be achieved,counsel may advise the defendant to plead guiltywithout an agreement, or to go to trial. Such advice isinextricably tied to the sentencing consequences thatwill follow from the defendant’s decision. Accord-ingly, before advising the client, counsel must have athorough understanding of the federal plea bargainingsystem and its interaction with the advisory guide-lines and the other sentencing factors in 18 U.S.C.§ 3553(a). The discussion below provides no morethan a starting point for that essential understanding. 

Federal Rule of Criminal Procedure 11(c)(1) andpolicy statement §6B1.2 describe three forms of pleaagreement: charge bargain, sentence recommendation,and specific, agreed sentence. While other forms ofplea agreement are possible, these are the mostcommon, and each has important consequences forsentencing under the advisory guidelines. A chargebargain must be closely examined to determinewhether its supposed guideline benefit is real orillusory once the effects of relevant conduct andmultiple-count grouping have been considered. Other,equally important considerations affect the possiblebenefits of sentence-recommendation and sentence-agreement bargains. In all cases, the potential value ofan acceptance-of-responsibility adjustment must becarefully considered. And because cooperation by thedefendant is a common element of plea bargains, thestatutory and guideline provisions that affect cooper-ating defendants can be of central importance. Eachof these subjects is discussed below. Charge Bargaining. Federal plea bargaining hastypically involved charge-bargaining agreements,under which the court may accept a defendant’s pleato one or more charges in exchange for the dismissalof others. If the other charges are not dismissed, Rule11(c)(1)(A) gives the defendant the right to withdrawhis plea. While such bargains are common, they oftenhave little effect on the guideline range. This isbecause of the dramatic impact of two related guide-line concepts: relevant conduct and multiple-countgrouping.Relevant conduct. A plea agreement calling fordismissal of counts will not reduce the offense level ifthe subject matter of the dismissed counts is deemed“relevant conduct” for purposes of determining theguideline range. See USSG §1B1.3 (stating relevant-conduct rule); §6B1.2(a), p.s. (charge bargain cannotpreclude consideration of relevant conduct). Thus, forexample, if a defendant pleads guilty to one drugcount in exchange for the dismissal of others, the baseoffense level will usually be determined from the totalamount of drugs involved in all counts, even thedismissed ones. Despite the effect of relevant conduct, however,charge bargaining can still confer important sentenc-ing benefits. When one of the counts is governed by a
Sentencing Order Objection Requirement, 63 VAND. L. REV.235, 244–50 (2010).   48.  See Administrative Office of the U.S. Courts, JudicialBusiness of the United States Courts, tbl. D-4, at 239 (2009). An Introduction to Federal Sentencing 21



Chapter Two guideline with a lower offense level, aplea to that count may produce a lower guidelinerange.  Even if a count does not have a lower49guideline range, it may carry a lower statutorymaximum. Because statutes trump guidelines, acharge bargain may have the effect of capping themaximum sentence below the probable guidelinerange, see USSG §5G1.1(a), or avoiding a statutoryminimum that would raise the guideline range, see§5G1.1(b). By avoiding a higher statutory maximumor minimum, a charge bargain can also limit theextent of a potential above-guideline sentence, orallow greater discretion for a sentence reduction.Finally, a charge bargain that limits exposure to asingle count of conviction can avoid the danger thatsentences will run partially or fully consecutive,either to achieve the “total punishment” called for bythe guidelines, see §5G1.2(d), or to accommodate anupward departure or variance.Multiple-count grouping. A corollary to therelevant-conduct rule, guideline §3D1.2 requiresgrouping of counts in many common prosecutions inwhich separate charges involve substantially the sameharm. When counts are grouped, a single offenselevel—the highest of the counts in the group—appliesto those counts of conviction. §3D1.3(a). In suchcases, a charge bargain’s benefit may be illusory,since conviction on multiple counts will not adjustthe offense level upward.Nevertheless, as with relevant conduct, a chargebargain may sometimes be of benefit under thegrouping rules. For offenses that do not group, suchas robberies, Chapter Three, Part D may require anupward adjustment if there are multiple convictions.Dismissing counts will avoid this adjustment,provided the defendant does not stipulate to all theelements of a dismissed offense as part of a pleabargain. See §1B1.2(c) & comment. (n.3). Note,however, that regardless of the grouping rules, somestatutes (most notably 18 U.S.C. § 924(c)) require aconsecutive sentence.

Sentencing Recommendation; Specific Sen-tencing Agreement. In addition to charge bargains,Federal Rule of Criminal Procedure 11 authorizes theprosecutor to make either nonbinding recommenda-tions, or binding agreements, with regard to thesentence to be imposed. Rule 11(c)(1)(B) authorizesthe prosecutor to recommend, or agree not to oppose,a particular sentence or sentencing range, or theapplication of a particular guideline or policy state-ment. Sentence recommendations under Rule11(c)(1)(B) are non-binding: A defendant who agreesto such a recommendation must understand that if thecourt rejects it, he is not entitled to withdraw his plea.FED. R. CRIM. P. 11(c)(3)(B). Rule 11(c)(1)(C)authorizes a plea agreement that requires impositionof a specific sentence, a sentence within an agreedguideline range, or the application of a particularguideline or policy statement. Unlike sentence-recommendation agreements, Rule 11(c)(1)(C)agreements are binding: If the court rejects theproposed sentence, the defendant is entitled towithdraw the plea. Policy statement §6B1.2(b)provides that a court may accept a Rule 11(c)(1)(B) or11(c)(1)(C) agreement only if the proposed sentenceis within the applicable guideline range or departsfrom the range for justifiable reasons. Because thepolicy statement was promulgated before Booker wasdecided, it does not address the question of whether arecommended sentence can, or must, be justifiedunder § 3553(a).Because of the limits it places on sentencing discre-tion, a binding sentence agreement under Rule11(c)(1)(C) can sometimes be difficult to obtain. Ifthe prosecutor will not agree to a specific sentence, orif the court is likely to reject it, counsel shouldconsider the less-restrictive forms authorized by therule, which can still afford the defendant a measure ofprotection. For example, the parties might agree underRule 11(c)(1)(C) that a particular guideline adjust-ment be applied, or that the sentence not exceed aspecified sentencing range. If the court does notfollow the parties’ agreement on a particular sentencecomponent, the defendant can withdraw the plea.Acceptance of Responsibility. Sometimes, theonly perceived guideline-range benefit for a plea ofguilty will be the adjustment for acceptance of   49.  Note, however, that dismissed charges not consideredin determining the guideline range can provide grounds forupward departure. §5K2.21, p.s.An Introduction to Federal Sentencing 22



responsibility. Pleading guilty does not guarantee theadjustment, but it provides a basis for it. Demandingtrial does not automatically preclude the adjustment,but usually renders it a remote possibility. See USSG§3E1.1, comment. (nn.2, 3). In evaluating the prospects for an acceptance-of-responsibility adjustment, counsel must guard againstgiving up a valuable right to trial, solely in pursuit ofan adjustment that may already be lost. Scrutinize allpertinent facts that may bear upon this determina-tion—particularly any criminal conduct committedwhile on pretrial release. See §3E1.1, comment. (n.3)(in considering evidence of acceptance, entry of aguilty plea “may be outweighed by conduct . . . that isinconsistent with . . . acceptance of responsibility”).And pay special attention to the possibility of anadjustment for obstruction of justice under guideline§3C1.1. See §3E1.1, comment. (n.4). When it iscertain that a defendant will not receive the adjust-ment for acceptance of responsibility even upon aplea of guilty, and the plea confers no other benefit,then the plea will not improve the guideline range.Even so, a guilty plea may benefit the defendant—bydiminishing the risk of an upward departure, improv-ing the possibility or extent of a downward departure,or inducing the court to impose a lower sentencebased on the factors in § 3553(a). Finally, even when the acceptance adjustment is notin doubt, counsel should consider whether pleabargaining could help obtain a government motion fora third level of reduction under §3E1.1(b).  Note,50however, that the plain language of §3E1.1(b) doesnot require entry into a plea agreement, but only“timely notifi[cation]” of an “intention to enter a pleaof guilty.” Id.Cooperation. Congress directed the Commission toensure that the guidelines reflect the generalappropriateness of imposing a lower sentence “to takeinto account a defendant’s substantial assistance inthe investigation or prosecution of another person

who has committed an offense.” 28 U.S.C. § 994(n).51The Commission responded to this directive bypromulgating policy statement §5K1.1. The policystatement requires a motion by the government beforethe court can depart for substantial assistance. SeeWade v. United States, 504 U.S. 181, 185 (1992)(dictum) (government §5K1.1 motion is “thecondition limiting the court’s authority” to depart); cf.18 U.S.C. § 3553(e) (government motion required forsubstantial-assistance departure below statutoryminimum). Note that, while cooperation can reduce asentence below either the guideline or the statutoryminimum sentence, a substantial-assistance motionwill not authorize a sentence below the statutoryminimum unless the government specifically requestssuch a sentence. Melendez v. United States, 518 U.S.120 (1996).When the court considers a cooperation motion, itshould give “[s]ubstantial weight” to “the govern-ment’s evaluation of the extent of the defendant’sassistance”; however, the ultimate determination ofthe value of the defendant’s assistance is for the courtto make. §5K1.1(a)(1), p.s. & comment. (n.3). Evenwithout a government departure motion, cooperationcan benefit the defendant at sentencing, as the courtcan consider it in placing the sentence within theguideline range, in determining the extent of adeparture based on other grounds, or as one of thefactors justifying a lower sentence under § 3553(a).52By contrast, “[a] defendant’s refusal to assist authori-ties . . . may not be considered as an aggravatingsentencing factor.” §5K1.2, p.s.A defendant contemplating cooperation shouldalways seek the protection of Federal Rule of Evi-dence 410 and guideline §1B1.8. With limitedexceptions, Rule 410 renders inadmissible, in anycivil or criminal proceeding, any statement made inthe course of plea discussions with an attorney for the

   50.  See, e.g., United States v. Johnson, 581 F.3d 994,1001–08 (9th Cir. 2009) (collecting cases) (governmentpermitted to require plea bargain as condition for third-levelmotion). 

   51.  For cooperation departures in child and sex offenses,see also 18 U.S.C. § 3553(b)(2)(A)(iii).   52.  See, e.g., United States v. Motley, 587 F.3d 1153, 1158& n.2 (D.C. Cir. 2009) (collecting cases) (cooperation maybe considered without government motion); cf. 2009Sourcebook, tbl. 25B (190 cooperation-based reductionsgranted in absence of government motion).An Introduction to Federal Sentencing 23



government, even if the discussions do not ultimatelyresult in a guilty plea.  Cf. FED. R. CRIM. P. 11(f). 53
Guideline §1B1.8 permits the parties to agree thatinformation provided by a cooperating defendant willnot be used to increase the applicable guideline range.The guideline has limited effect, however. By itsterms, it does not protect against the use of informa-tion previously known to the government or relatingto criminal history, and it does not apply if thedefendant breaches the cooperation agreement or isprosecuted for perjury or false statement. See§1B1.8(b). Moreover, §1B1.8 protects the defendantonly from an increase in the guideline range, not froma higher sentence within that range, an upwarddeparture, or a higher sentence under § 3553(a).While it is the “policy of the Commission” thatinformation provided under a §1B1.8 agreement“shall not be used” for an upward departure, §1B1.8,comment. (n.1), counsel should seek an agreementthat expressly precludes using the information as abasis for any increase in sentence.“Fast-track” dispositions. For a number of years,prosecutors in some high-volume federal districts inthe Southwest and elsewhere have approved special“fast-track” disposition programs in common immi-gration and drug cases. See USSG §5K3.1, p.s.(authorizing up to a 4-level downward departureunder a government fast-track program). The rules forparticipation in each program vary from district todistrict.  If an applicable fast-track program is in54effect, counsel should consider whether it wouldbenefit the defendant to participate, in light of theimportant rights that the program may require thedefendant to relinquish. On the other hand, if no fast-track program is available in a particular district,counsel should consider whether to seek a below-guideline sentence on the ground that it would avoidunwarranted disparity. The circuits are currently

divided on the propriety of imposing a below-guide-line sentence on this basis.55
Some Traps for the UnwaryPretrial Services Interview . In most courts, apretrial services officer (or a probation officerdesignated to perform pretrial services) will seek tointerview arrested persons before their initial appear-ance, to gather information pertinent to the releasedecision. Absent specified exceptions, informationobtained during this process “is not admissible on theissue of guilt in a criminal judicial proceeding.” 18U.S.C. § 3153(c)(3). The information is, however,made available to the probation officer for use in thepresentence report. § 3153(c)(2)(C).Although the defendant may not realize it, certaininformation pertinent to the release decision—including criminal history, earnings history, andpossession of a special skill—can raise the guidelinerange, provide a basis for upward departure, orsupport a higher sentence under § 3553(a). Suchinformation can also affect the decision to impose afine or restitution. Additionally, defendants must takescrupulous care to ensure that information provided tothe pretrial officer and the court is truthful. A findingthat the defendant gave false information can lead todenial of credit for acceptance of responsibility, to anupward adjustment for obstruction, and even to thefiling of additional charges.Because of these many dangers, counsel should, ifpossible, attend the pretrial services interview oradvise the defendant beforehand. Counsel who entersa case after the pretrial report is prepared must learnwhat information was acquired by the officer to beaware of its possible effect. See 18 U.S.C.§ 3153(c)(1) (requiring that pretrial services report bemade available to defense).

   53.  A defendant may waive the protections of Rule 410 aspart of a plea agreement. United States v. Mezzanatto, 513U.S. 196 (1995).   54.  See 2009 Sourcebook, app. B (showing fast-trackdispositions, with varying frequency, in 18 of 94 districts).

   55.  Compare, e.g., United States v. Rodriguez, 527 F.3d221 (1st Cir. 2008) (court may consider whether fast-track-caused disparity justifies a non-guideline sentence), withUnited States v. Gonzalez-Zotelo, 556 F.3d 736, 740–41 (9thCir.) (prohibiting departures on this basis), cert. denied, 130S. Ct. 83 (2009). See also Alison Siegler, Disparities andDiscretion in Fast-Track Sentencing, 21 FED. SENT’G REP.299, 300–01 (2009).An Introduction to Federal Sentencing 24



Presentence Investigation Report and Proba-tion Officer’s Interview . In most cases, a probationofficer will provide a presentence investigation reportto the court for its consideration before imposingsentence. 18 U.S.C. § 3552(a); FED. R. CRIM. P.32(c). The importance of the presentence reportcannot be overstated. In it, the probation officer willrecommend fact findings, guideline calculations, andpotential grounds for departure; in many districts, theofficer may also recommend factors to be consideredin sentencing outside the guideline range under §3553(a). See FED. R. CRIM. P. 32(d)(2)(F). Aftersentencing, the report is sent to the Federal Bureau ofPrisons, where it can affect the institutional place-ment decision, conditions of confinement, andeligibility for prison programs. It can even raise thepossibility of post-imprisonment civil commitment asa “sexually dangerous person,” regardless of whetherthe conviction is for a sex offense. See 18 U.S.C.§§ 4247(a)(5), 4248. The report can also affect theconditions of probation or supervised release. Finally,the report must be disclosed not only to the Sentenc-ing Commission, but also to Congress upon request.28 U.S.C. § 994(w)(2). Many presentence report recommendations, whilenominally objective, have a significant subjectivecomponent. The probation officer’s attitude towardthe case or the client may substantially influence thereport’s sentencing recommendations, which enjoyconsiderable deference from both the judge atsentencing and the reviewing court on appeal.Overlooked factual errors in the report can beespecially dangerous, as Rule 32(i)(3)(A) permits adistrict court to “accept any undisputed portion of thepresentence report as a finding of fact[.]”  For these56reasons, counsel must independently review the entirereport, make any necessary objections, and affirma-

tively present the defense argument for a favorablesentence. Counsel should never assume that theprobation officer has arrived at a favorable recom-mendation, or even a correct one.57
The probation officer’s presentence investigation willusually include an interview of the defendant.Broader than the interview conducted by pretrialservices, this interview has even greater potential toincrease a sentence in specific, foreseeable ways.Disclosing undetected relevant conduct may, byoperation of guideline §1B1.3, increase the offenselevel. Information first revealed during the pre-sentence interview may affect Chapter Three adjust-ments, such as obstruction of justice and acceptanceof responsibility. Revelations of undiscoveredcriminal history may increase the criminal historyscore or provide a ground for departure. Otherrevelations, such as drug use and criminal associa-tions, may result in an unfavorable adjustment orupward departure, or otherwise support a highersentence.Because the presentence interview holds many perils,the defendant must fully understand its function andimportance, and defense counsel should attend theinterview. See FED. R. CRIM. P. 32(c)(2) (requiringthat probation officer give counsel notice and reason-able opportunity to attend interview). In some cases,counsel may decide to limit the scope of the pre-sentence interview–by excluding, for example, anydiscussion of matters such as relevant conduct orcriminal history. While the privilege against self-incrimination applies at sentencing, Mitchell v. UnitedStates, 526 U.S. 314 (1999), refusal to submit to anunrestricted presentence interview is often hazardous.It can jeopardize the adjustment for acceptance ofresponsibility or adversely affect decisions whether tofollow the guidelines, or where to place the sentencewithin the guideline range. There is no fixed solutionto this dilemma; counsel and the defendant must make   56.  Rule 32 permits the court to decline to resolve disputesregarding the presentence report if the controverted matterwill not affect the sentence. See FED. R. CRIM. P. 32(i)(3)(B)& advisory committee note (2002). Even when the sentencewill not be affected, however, counsel should press forresolution of disputes on matters that the Bureau of Prisonscould consider in determining where and under whatconditions the defendant will serve his sentence. Seegenerally U.S. DEP’T OF JUSTICE, Bureau of Prisons ProgramStatement 5100.08 (2006)

   57.  Courts vary in how they view the evidentiary weight ofthe presentence report, and in what requirements they placeupon a defendant to challenge the report’s factualallegations. See generally THOMAS W. HUTCHISON ET AL.,FEDERAL SENTENCING LAW AND PRACTICE §6A1.3, author’scmt. 5(e), 1746–47 (West 2010).An Introduction to Federal Sentencing 25



an informed decision as to the best course in thecontext of the particular case.Waiver of Sentencing Appeal. One of the mostimportant safeguards put in place by the SentencingReform Act was the right to appellate review. See 18U.S.C. § 3742. Nonetheless, prosecutors in manydistricts attempt to insulate sentences from review byrequiring the defendant to waive the right to appeal orcollaterally attack the sentence as part of a pleaagreement.  The Supreme Court has never approved58these appeal waivers, and a number of district judgeshave refused to accept them as part of a pleabargain.  However, they have been approved (with59some limitations) by every court of appeals that hasconsidered them.  Federal Rule of Criminal Proce-60

dure 11(b)(1)(N) requires the district court to advisethe defendant of the terms of any bargainedsentencing-appeal waiver as part of the plea colloquy.Unthinking acceptance of an appeal waiver can havedisastrous results for the client. The waiver is usuallyaccepted before the presentence report is prepared; atthat time, the defendant cannot know what possibleerrors the probation officer, or the court, will make indetermining the guideline range, the propriety of adeparture, or the effect of the other sentencing factorsin § 3553(a). Counsel can defend against the dangerof an unknowing waiver by refusing to agree to one,or by demanding concessions in exchange for it (e.g.,a reduced charge, or an agreement to a bindingsentence or guideline range). If the prosecutor insistson the waiver, and refuses to give valuable conces-sions in exchange for it, defense counsel shouldcarefully consider whether to advise the defendant toplead guilty without an agreement, or go to trial. Counsel should also resist any proposed waiver thatdoes not make specific exception for claims ofineffective assistance or prosecutorial misconduct;without these exceptions, the waiver raises the seriousethical problem of lawyers bargaining to protectthemselves from possible future liability.61
Guideline Amendments. Title 28 U.S.C. § 994(p)authorizes the Sentencing Commission to submitguideline amendments to Congress by May 1 of eachyear. Absent congressional modification or disap-proval, the amendments ordinarily take effect thefollowing November 1. Congress can also direct theCommission to promulgate amendments outside theregular amendment cycle, and it has even amendedthe guidelines itself. Since the guidelines were firstpromulgated in 1987, they have been amended morethan 700 times; many of these amendments affectedmultiple guideline provisions. The amendments,along with explanatory notes, are set out chronologi-cally in Appendix C to the Guidelines Manual.

   58.  According to a recent Attorney Generalpronouncement, each district is to promulgate writtenguidance on the inclusion of such waivers. DepartmentPolicy on Charging and Sentencing, at 2.   59.  See, e.g., United States v. Johnson, 992 F. Supp. 437(D.D.C. 1997) (refusing to accept plea bargain containingappeal waiver provision); United States v. Raynor, 989F. Supp. 43 (D.D.C. 1997) (same); see also United States v.Melancon, 972 F.2d 566, 570–80 (5th Cir. 1992) (Parker, J.,concurring) (expressing serious misgivings about legalityand wisdom of appeal waivers).   60.  For some of these limitations, see, e.g., United Statesv. Teeter, 257 F.3d 14, 25–26 (1st Cir. 2001) (appeal waivernot binding when sentencing error would work a miscarriageof justice); United States v. Shedrick, 493 F.3d 292, 297 (3dCir. 2007) (same); United States v. Goodman, 165 F.3d 169,175 (2d Cir. 1999) (refusing to enforce a broad waiver thatwould expose the defendant to “a virtually unbounded risk oferror or abuse by the sentencing court”); United States v.Jacobson, 15 F.3d 19, 23 (2d Cir. 1994) (waiver not bindingif sentence imposed on basis of ethnic bias); United States v.Brown, 232 F.3d 399, 403 (4th Cir. 2000) (appeal waiverdoes not bar appeal if sentence exceeded maximumauthorized penalty or was based on constitutionallyimpermissible factor); United States v. Marin, 961 F.2d 493,496 (4th Cir. 1992) (waiver cannot subject defendant tosentencing at whim of district court); United States v.Palmer, 456 F.3d 484, 487–89 (5th Cir. 2006) (sentencingappeal waiver does not limit right to challenge conviction);United States v. Story, 439 F.3d 226, 231 (5th Cir. 2006)(waiver not effective unless government seeks to enforce it);United States v. Navarro-Botello, 912 F.2d 318, 321 (9thCir. 1990) (waiver does not prevent appeal if sentenceimposed is not in accordance with negotiated agreement);United States v. Black, 201 F.3d 1296, 1301 (10th Cir. 2000)(appeal waivers, like other contracts, subject to public policyconstraints).
   61.  See, e.g., Ohio Advisory Ethics Op. 2001-6 (2001)(citing ethics opinions from other states); Alan Ellis andTodd Bussert, Stemming the Tide of Postconviction Waivers,25 CRIM. JUST 28 (2010).An Introduction to Federal Sentencing 26



Normally, the controlling guidelines are those ineffect on the date of sentencing. USSG §1B1.11(a).However, when a detrimental guideline amendmenttakes effect between the commission of the offenseand the date of sentencing, the Ex Post Facto Clausemay bar its application. §1B1.11(b)(1); cf. Miller v.Florida, 482 U.S. 423 (1987) (applying ex post factoto state sentencing guidelines). Before Booker, thecircuits agreed that ex post facto applied to thefederal guidelines;  since Booker rendered the62guidelines advisory, however, the circuits havedivided on the issue.  63
Each guideline includes a historical note, whichfacilitates determining whether the guideline has beenamended since the offense was committed. If ex postfacto principles require use of an earlier guideline,the Commission requires that “[t]he GuidelinesManual in effect on a particular date shall be appliedin its entirety.” §1B1.11(b)(2). For resentencing onremand after appeal, the sentencing range is deter-mined by application of the guidelines in effect on thedate of the previous sentencing. 18 U.S.C.§ 3742(g)(1).64
Counsel should become familiar with each new roundof submitted amendments as soon as they are pub-lished by the Commission, paying particular attentionto amendments that the Commission denominates“clarifying.” Clarifying amendments are intended toexplain the meaning of previously promulgatedguidelines. If a proposed clarifying guideline amend-ment benefits the client, counsel should seek itsapplication even before the effective date, arguingthat it provides authoritative guidance as to the

meaning of the current guideline. Alternatively, evenif a beneficial amendment is not deemed “clarifying,”it may support a request for downward departure orvariance before its effective date. On the other hand,if a proposed amendment changes the application of aguideline to a defendant’s disadvantage, counselshould not automatically accede to its retroactiveapplication, simply because the Commission charac-terized it as “clarifying.”65
Some amendments may benefit a defendant who isalready serving an imprisonment term. If the Commis-sion expressly provides that a beneficial amendmenthas retroactive effect, and the amendment wouldreduce the defendant’s guideline range, the court mayreduce the sentence. 18 U.S.C. § 3582(c)(2); USSG§1B1.10, p.s. Even when a beneficial amendment isretroactive, however, policy statement §1B1.10 canhave the effect of limiting the availability of areduced sentence. See Dillon v. United States, No. 09-6338, 2010 WL 2400109 (U.S. June 17, 2010)(interpreting §1B1.10). Validity of Guidelines. The Sentencing Commis-sion’s guidelines, policy statements, and commentarymust be consistent with all pertinent statutory provi-sions. 28 U.S.C. § 994(a). As Booker made clear, theguidelines must also conform to the requirements ofthe Constitution. 543 U.S. at 233–37; see alsoMistretta v. United States, 488 U.S. 361 (1989)(considering constitutional challenges to guidelinesentencing). Counsel must scrutinize all pertinentprovisions for both statutory and constitutionalvalidity, with special attention to recent amendments.See, e.g., United States v. LaBonte, 520 U.S. 751(1997) (invalidating guideline amendment as contraryto congressional directive in § 994).   62.  See United States v. Seacott, 15 F.3d 1380, 1384 (7thCir. 1994) (noting circuits’ agreement).    63.  Compare United States v. Demaree, 459 F.3d 791 (7thCir. 2006) (ex post facto no longer applicable after Booker),with United States v. Lewis, 605 F.3d 193, 198–99 (4th Cir.2010) (ex post facto limits still apply).   64.  The sentencing statutes have special rules forguideline amendments passed by Congress. See 18 U.S.C.§ 3553(a)(4)(A)(i) (requiring that any congressionalguideline amendments in place at time of sentencing beapplied “regardless of whether such amendments have yet tobe incorporated” into the Guidelines Manual); see also§ 3553(a)(5)(A) (same, policy statements); § 3742(g)(1)(same rule applied to remanded cases). 

   65.  See, e.g., United States v. Capers, 61 F.3d 1100, 1009(4th Cir. 1995) (Commission’s characterization ofamendment as “clarifying ‘cannot be accepted asconclusive’”) (citing United States v. Guerrero, 863 F.2d245, 250 (2d Cir. 1988)); United States v. Cianscewski, 894F.2d 74, 78 (3d Cir. 1990) (same).An Introduction to Federal Sentencing 27
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18 U.S.C. § 3553(a). Imposition of Sentence(a) Factors to be considered in imposing a sentence.—The court shall impose a sentence sufficient,but not greater than necessary, to comply with the purposes set forth in paragraph (2) of this subsection.The court, in determining the particular sentence to be imposed, shall consider—(1) the nature and circumstances of the offense and the history and characteristics of the defendant;(2) the need for the sentence imposed—(A) to reflect the seriousness of the offense, to promote respect for the law, and to provide justpunishment for the offense;(B) to afford adequate deterrence to criminal conduct;(C) to protect the public from further crimes of the defendant; and(D) to provide the defendant with needed educational or vocational training, medical care, orother correctional treatment in the most effective manner;(3) the kinds of sentences available;(4) the kinds of sentence and the sentencing range established for—(A) the applicable category of offense committed by the applicable category of defendant as setforth in the guidelines—(i) issued by the Sentencing Commission pursuant to section 994(a)(1) of title 28, United StatesCode, subject to any amendments made to such guidelines by act of Congress (regardless ofwhether such amendments have yet to be incorporated by the Sentencing Commission intoamendments issued under section 994(p) of title 28); and(ii) that, except as provided in section 3742(g), are in effect on the date the defendant issentenced; or(B) in the case of a violation of probation or supervised release, the applicable guidelines orpolicy statements issued by the Sentencing Commission pursuant to section 994(a)(3) of title 28,United States Code, taking into account any amendments made to such guidelines or policystatements by act of Congress (regardless of whether such amendments have yet to be incorporatedby the Sentencing Commission into amendments issued under section 994(p) of title 28);(5) any pertinent policy statement—(A) issued by the Sentencing Commission pursuant to section 994(a)(2) of title 28, United StatesCode, subject to any amendments made to such policy statement by act of Congress (regardless ofwhether such amendments have yet to be incorporated by the Sentencing Commission intoamendments issued under section 994(p) of title 28); and(B) that, except as provided in section 3742(g), is in effect on the date the defendant is sentenced.(6) the need to avoid unwarranted sentence disparities among defendants with similar records whohave been found guilty of similar conduct; and(7) the need to provide restitution to any victims of the offense.



SENTENCING TABLE
(in months of imprisonment)

Criminal History Category (Criminal History Points)

Offense
Level

I
(0 or 1)

II
(2 or 3)

III
(4, 5, 6)

IV
(7, 8, 9)

V
(10, 11, 12)

VI
(13 or more)

Zone A

1 0-6 0-6 0-6 0-6 0-6 0-6

2 0-6 0-6 0-6 0-6 0-6 1-7

3 0-6 0-6 0-6 0-6 2-8 3-9

4 0-6 0-6 0-6 2-8 4-10 6-12

5 0-6 0-6 1-7 4-10 6-12 9-15

6 0-6 1-7 2-8 6-12 9-15 12-18

7 0-6 2-8 4-10 8-14 12-18 15-21

8 0-6 4-10 6-12 10-16 15-21 18-24

Zone B
9 4-10 6-12 8-14 12-18 18-24 21-27

10 6-12 8-14 10-16 15-21 21-27 24-30

Zone C 11 8-14 10-16 12-18 18-24 24-30 27-33

12 10-16 12-18 15-21 21-27 27-33 30-37

Zone D

13 12-18 15-21 18-24 24-30 30-37 33-41

14 15-21 18-24 21-27 27-33 33-41 37-46

15 18-24 21-27 24-30 30-37 37-46 41-51

16 21-27 24-30 27-33 33-41 41-51 46-57

17 24-30 27-33 30-37 37-46 46-57 51-63

18 27-33 30-37 33-41 41-51 51-63 57-71

19 30-37 33-41 37-46 46-57 57-71 63-78

20 33-41 37-46 41-51 51-63 63-78 70-87

21 37-46 41-51 46-57 57-71 70-87 77-96

22 41-51 46-57 51-63 63-78 77-96 84-105

23 46-57 51-63 57-71 70-87 84-105 92-115

24 51-63 57-71 63-78 77-96 92-115 100-125

25 57-71 63-78 70-87 84-105 100-125 110-137

26 63-78 70-87 78-97 92-115 110-137 120-150

27 70-87 78-97 87-108 100-125 120-150 130-162

28 78-97 87-108 97-121 110-137 130-162 140-175

29 87-108 97-121 108-135 121-151 140-175 151-188

30 97-121 108-135 121-151 135-168 151-188 168-210

31 108-135 121-151 135-168 151-188 168-210 188-235

32 121-151 135-168 151-188 168-210 188-235 210-262

33 135-168 151-188 168-210 188-235 210-262 235-293

34 151-188 168-210 188-235 210-262 235-293 262-327

35 168-210 188-235 210-262 235-293 262-327 292-365

36 188-235 210-262 235-293 262-327 292-365 324-405

37 210-262 235-293 262-327 292-365 324-405 360-life

38 235-293 262-327 292-365 324-405 360-life 360-life

39 262-327 292-365 324-405 360-life 360-life 360-life

40 292-365 324-405 360-life 360-life 360-life 360-life

41 324-405 360-life 360-life 360-life 360-life 360-life

42 360-life 360-life 360-life 360-life 360-life 360-life

43 life life life life life life

-402- November 1, 2009


